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1 CASE NUMBER: 

2 CASE NAME: 

3 LOS ANGELES, CA 

4 DEPARTMENT 324 

5 TIME: 

6 REPORTER: 

7 APPEARANCES: 

8 


BC261796 

RELLER vs. PHILIP MORRIS 
THURSDAY, JUNE 26, 2003 
HON. VICTORIA G. CHANEY, JUDGE 
7:51 A.M. 

TIMOTHY J. McCOY, CSR NO. 4745 
(AS HERETOFORE NOTED) 


9 

10 (Proceedings commenced outside the 

11 presence of the jury, as follows:) 

12 

13 THE COURT: All right. In the matter of Reller 

14 versus Philip Morris, BC261796. The record should reflect 

15 that we're outside the presence of the jury. 

16 Mr. Piuze is here for plaintiff; Ms. Wilkinson, 

17 Mr. Gardner for defendants. 

18 All right. Ms. Wilkinson, you had asked 

19 to come in bright and early this morning so we could go 

20 through objections to exhibits. 

21 You gave me a wonderfully large stack of 

22 things. Where would you like to start? 

23 MS. WILKINSON: At the beginning, your Honor. 

24 Mr. Piuze and his team provided us with a 

25 list of documents they intend to use with Dr. Cummings. 

26 Some are already in evidence, obviously I won't make any 

27 objections to those, but I want to start with the Court's 

28 order because I think that will help with some of these. 

7227 

1 You issued an order on Dr. Cummings' testimony 

2 and you said he is precluded from talking about the meaning 

3 and intent of the language in tobacco companies' documents 

4 and advertising and marketing. 

5 He's permitted, if there's a proper 

6 foundation, to talk about nicotine addiction; you have 

7 under-aged smoking, but I assume that's now been overruled 

8 by your ruling on youth marketing, and I think that's 

9 been Mr. Piuze's understanding as well during the trial; 

10 public awareness of smoking risks; historical perspective 

11 of smoking, including public knowledge, and tobacco 

12 manufacturers' actions, and then you have nonjudgmental; 

13 cigarette design limited solely to cellulose inhalation 

14 from filtered cigarettes, if plaintiff makes a showing. 

15 And I don't think — Mr. Piuze said he probably 
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wasn't, I just want to make sure that's not going to be 
an issue. 

MR. PIUZE: No. Gone. 

MS. WILKINSON: Thank you. 

My only other question, then, is, there's 
a few advertising documents in here, and if Mr. Piuze is 
going to abide by the Court's order, I'm thinking that 
was just overinclusive and he's going to withdraw those. 

MR. PIUZE: I don't know what are advertising 
documents. 

THE COURT: I guess we'll find out as we go along, 
Ms. Wilkinson. 

MR. PIUZE: Yes, exactly. 

MS. WILKINSON: Okay. So with that in mind, we have 
Plaintiff's Exhibit 24, which I believe is already in in a 
redacted form. It's a 1959 — 

THE COURT: I've got — 

MS. WILKINSON: It should be your second one. 

THE COURT: Thank you. 

PARALEGAL GOLDSTEIN: That's No. 98. 

THE COURT: All right. 24 is a May 28, '59 

inter-office Philip Morris correspondence from Danker, 
D-a-n-k-e-r, to DuPuis. 

MS. WILKINSON: As long as they use the copy 
in the court file which has the redaction you ordered, 
obviously we have no objection because it's already in 
evidence. 

THE COURT: Any objection, Mr. Piuze, to using the 
redacted version — 

MS. WILKINSON: It's already in evidence. 

THE COURT: — that's in the court file? 

MR. PIUZE: No. 

THE COURT: Where's the redaction, just for — I 
remember this, I just don't — 

MS. WILKINSON: I believe you ordered on the 
second page up, that first paragraph that says "Comment." 

THE COURT: Yeah. Right. Okay. 

Next? Let me put this back here. 

Okay. Next? 

MS. WILKINSON: The next is the next one in line, 
your Honor, which is Plaintiff's Exhibit 54, which is a 

March 24th, 1965 press release from the Tobacco Institute. 

THE COURT: It's entitled "Cigarette Manufacturers 
Outline Position on Labeling, Advertising Proposals." 

MS. WILKINSON: Yeah. This is a foundation and a 
relevance objection because Dr. Cummings is not an expert 
on the Tobacco Institute, he obviously wasn't there when 
these — 

THE COURT: Hold on for a minute. 

Is Dr. Cummings the one who was doing the 
research from a — paid for by the State of New York for — 
to review or run a review of every document ever made by 
the tobacco industry? 

MS. WILKINSON: Yes. He didn't review close to 


14 every document ever made, but he's been paid to do research 

15 on youth smoking, which is one thing I want to make sure 

16 that — 


17 MR. PIUZE: Gone. 


18 MS. WILKINSON: Thank you, Mr. Piuze, but that you 

19 instruct Dr. Cummings so he doesn't mention that. 

20 MR. PIUZE: Gone. 
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21 MS. WILKINSON: Thank you. 

22 And the other is, my understanding from reading 

23 his testimony, your Honor, is he is knowledgeable to some 

24 extent about CTR documents and its predecessor CIRT, but 

25 not the Tobacco Institute. 

26 MR. PIUZE: Yeah. That's totally incorrect. 

27 That my be your understanding, but your understanding's 

28 incorrect. 
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1 MS. WILKINSON: Let me just put it in the out pile. 

2 MR. PIUZE: I've come to the conclusion that there is 

3 no youth smoking anymore. 

4 MS. WILKINSON: Great. 

5 MR. GARDNER: Thank you. 

6 THE COURT: They're all adults. 

7 MS. WILKINSON: I think that's his way of telling 

8 you you made a great ruling, your Honor. You know how 

9 he likes to tell you you've done a good job? 

10 MR. PIUZE: No, that's just — I have just come to 

11 the conclusion — 

12 THE COURT: No, he disagrees with me. 

13 MR. PIUZE: I have come to the conclusion, after 

14 watching some of these public service ads — 

15 MS. WILKINSON: Oh, geeze. 

16 MR. PIUZE: — that Philip Morris does not want to 

17 market to youth, they only want to sell cigarettes to people 

18 seventy and older who are going to die soon anyway, so what 

19 the hell, it doesn't matter. 

20 MS. WILKINSON: I'm glad we came early so we could 

21 focus on the exhibits, your Honor. 

22 THE COURT: Ms. Wilkinson, what's next? I'm sorry. 

23 MS. WILKINSON: PX129. 

24 THE COURT: Okay. 

25 MS. WILKINSON: This, your Honor, has a couple 


THE COURT: Okay. So lay a foundation, Mr. Piuze. 

MR. PIUZE: Sure. 

THE COURT: Assuming that he lays the foundation, and 
besides the fact — oh, that's March '65, so it's after '64. 

MS. WILKINSON: See, your Honor, I didn't make that 
objection. 

THE COURT: Okay. What else? Anything? And it's 
another company other than you. 

MS. WILKINSON: Correct. 

THE COURT: Apart from those things, any other 
objections? 

MS. WILKINSON: No, your Honor. You know my script. 

THE COURT: Okay. And I understand it, too. I just 
disagree with it, respectfully. 

MS. WILKINSON: Sometimes. Sometimes you agree. 

THE COURT: So, lay a foundation as to his expertise 
as to the Tobacco Institute. 

MR. PIUZE: Yes. 

THE COURT: And if you do that, we can start going 
through those. 

Next one? 

MS. WILKINSON: The next is a couple of documents 
later, PX116, Plaintiff's Exhibit 116. And this is a 
youth smoking Myron Johnston document and I assume it's out. 

MR. GOLDSTEIN: It's out. 

MR. PIUZE: Gone. 

MS. WILKINSON: Thank you, Mr. Piuze. 

THE COURT: Next? 
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issues. 

I don't know the author, I can't see the 
date, so we have some foundation problems, and I don't 

know how Dr. Cummings could establish this because he's 
not like Dr. Farone, assuming that they're going to say 
this is a Philip Morris document, but I can't tell that 
it is, but — 

MR. PIUZE: We're not using that. 

MS. WILKINSON: Oh. Great. Done. 

Next, your Honor, is PX136, and let me check. 

Mr. Goldstein, is this already in? 

THE COURT: This says "Roper Study." 

PARALEGAL GOLDSTEIN: I don't have this marked as 
being in. 

MS. WILKINSON: Okay. So we object — 

THE COURT: It's a February 16th, '78 document 

entitled "Roper Study Proposal" from Osdene to Seligman. 

MS. WILKINSON: The same objections about any Tobacco 
Institute documents for this witness. 

THE COURT: Osdene is a — Osdene is one of the — 

MS. WILKINSON: A Philip Morris employee at the time. 

THE COURT: And so is Seligman. 

MS. WILKINSON: Correct. 

THE COURT: Yeah? 

MS. WILKINSON: Oh, you're right, your Honor. 

I thought it was actually — because it says "Tobacco 
Institute." 

I have no objection. 

THE COURT: Okay. Next? 

MS. WILKINSON: Yes, your Honor, PX239. This deals 
with youth smoking, and I assume it's out. 

PARALEGAL GOLDSTEIN: Out. 

MS. WILKINSON: It is? 

MR. PIUZE: It is. 

MS. WILKINSON: Thank you. 

PX264, your Honor. A couple — the one 
right after the one I read that they agreed to remove. 

THE COURT: The Hartnett study? This is from the 
tobacco industry. 

MS. WILKINSON: A Tobacco Industry Research 
Committee, T.I.R.C., document, looks like a press 
release from March 23rd, 1957. 

This is long before any — Mr. Reller was 
smoking our product. So relevance. 

PARALEGAL GOLDSTEIN: That's in evidence. 

MS. WILKINSON: It is in evidence? 

PARALEGAL GOLDSTEIN: That's No. 132 in evidence. 

MS. WILKINSON: You've ruled, your Honor. 

THE COURT: I thought it looked familiar. I was 
going to say that. 

MS. WILKINSON: Thank you, Mr. Goldstein. 

THE COURT: Next? 

MR. PIUZE: Mr. Goldstein, I am so delighted to 
have you here. 

PARALEGAL GOLDSTEIN: You're glad to have my 
computer here. 

THE COURT: Actually, Mr. Piuze — 

MS. WILKINSON: We are too, aren't we. Judge? 

THE COURT: Right. That's true. 

But Mr. Piuze, I was going to say, I've 
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seen this before yesterday. But anyway. 

PARALEGAL GOLDSTEIN: It's the computer. That's all, 
your Honor. 

MS. WILKINSON: Mr. Goldstein, can I ask you if 
PX236 is already in? 

PARALEGAL GOLDSTEIN: You certainly can, and the 
answer is no. 

THE COURT: All right. 286 did I hear you say? 

MS. WILKINSON: Yes, your Honor. 

These are just foundation objections to 
a CTR document through this witness. And relevance. 

THE COURT: All right. This says "For A.M. Release 
Wednesday March 11th, '64." It's a Timothy Hartnett, 

another press release for CTR. 

I assume that you're going to be able to 
lay a foundation, Mr. Piuze, that Dr. Cummings — of 
Dr. Cummings in his role as kind of loosely put historian? 

MR. PIUZE: Yes. And he is a tobacco historian, for 

sure. 

THE COURT: I don't know what to call it, so that's 
why I was saying loosely put historian. 

MR. PIUZE: Yes. 

THE COURT: Okay. 

MR. PIUZE: Loosely put means after the Boeken 
case, Mr. Goldstein was quoted as saying that he was the 
ventriloquist and I was the dummy. But luckily I wasn't 
really a dummy. 

MS. WILKINSON: No objection. 

THE COURT: All right. Thank you. 

MS. WILKINSON: The next one your Honor is PX287, 
which is an advertising document, the advertising code. 

I assume since the judge said he can't talk 
about advertising — is that out? 

MR. PIUZE: It is. 

MS. WILKINSON: Thank you. 

The next your Honor is PX295. 

Mr. Goldstein, would you tell me if — 

PARALEGAL GOLDSTEIN: In evidence, marked as 124. 

THE COURT: Thank you Mr. Goldstein. We'll keep 
you around. 

PARALEGAL GOLDSTEIN: Thank you, your Honor. 

MR. PIUZE: Boss junior. 

MS. WILKINSON: PX 296. 

Mr. Goldstein? 

PARALEGAL GOLDSTEIN: Well, if they're going through 
me. I'll be happy to tell you. 

That is in evidence, marked as 125. 

MS. WILKINSON: P — oh, I know the next one's in. 

PX331, your Honor. 

THE COURT: A CTR — to the CTR file from Seligman, 
dated November 17th, '78. So it's your client, it's 

Seligman, it's regarding a meeting in New York. 

And the problem with this one is? 

MS. WILKINSON: A couple things, your Honor. It's 
a CTR document — it's discussing — 

THE COURT: No, it's — 


2 MS. WILKINSON: I know. Just, if I can finish 


3 my explanation. 

4 THE COURT: Okay. 

5 MS. WILKINSON: It's talking about a meeting of 

6 lawyers and the CTR. 
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7 And I just don't think it has any relevance 

8 to Mr. Reller, that's all, your Honor. 

9 THE COURT: Let me look at it. 

10 MS. WILKINSON: This is in furtherance of the 

11 unlawful activity, as Mr. Piuze has described it. 

12 THE COURT: Page 2 has the names of introduction: 

13 Bill Shinn — just let me back up. 

14 First, it is a grouping of people from the — 

15 set up an ad hoc committee selected by the chief executives 

16 of the tobacco industry to do long-range policy planing in 

17 regard to smoking and health. It contains representatives 

18 of the legal, public relations and research executives of 

19 various companies. 

20 And then going on to Page 2, it says, 

21 describing the history: CTR began as an organization called 

22 the Tobacco Industry Research Council. It was set up as 

23 an industry, quote, shield, close quote, in 1954. CTR has 

24 helped our legal counsel by giving advice and technical 

25 information which was needed at court trial, supplied 

26 industry spokesmen for — 

27 MS. WILKINSON: Congressional. 

28 THE COURT: Sorry, supplied spokesmen for industry 

7237 
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1 do, if they meet together, could lend credence to that. 

2 I mean, I think we still have a relevance 

3 question for issues in this case and for prejudice against 

4 our client. 

5 We heard yesterday that some of the evidence 

6 that supposedly supported the conspiracy. Dr. Pollay agreed 

7 didn't support the conspiracy, that the advertising didn't 

8 change lock step in 1954. 

9 THE COURT: All right. I just reviewed this. I 

10 think it's relevant. I disagree with you, respectfully. 

11 Let's see if he can lay a foundation and we can talk about 


at Congressional meetings. 

MS. WILKINSON: Hearings. 

THE COURT: Hearings, yeah. Did I say meetings? 

I'm sorry. 

MS. WILKINSON: That's all right. 

I mean, I don't think any of these things 

are unlawful. 

THE COURT: I didn't say they were. However, it 
does lend further credence to Mr. — it is some evidence 
that, viewed one way, would support the idea of a 
overarching agreement between the tobacco industry. 

MS. WILKINSON: But to do what, your Honor? This 
is 1978 — and I don't mean to be disrespectful, I didn't 
mean to make it sound like that when I asked the question, 
but to address your issues, this is 1978, after the Federal 
Labeling Act; the idea that they're getting legal advice 
on how — or even scientific advice that helps them with 
legal issues which deal with science, that they're engaging 
in PR or having representatives at Congressional hearings, 

I mean, that's what all companies do. There's nothing 
unlawful about that. 

THE COURT: You know, not everything — you and I 
have been disagreeing on this. This is evidence of a — 

If you believe his conspiracy theory, and I have no comment 
on it, it is some evidence that the agreement continues, 
and — 

MS. WILKINSON: Well, your Honor, I mean, anything 
they do under that scenario, anything that tobacco companies 
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it. 

Next? 

MS. WILKINSON: Let me check and see if PX349 is 
in evidence. 

PARALEGAL GOLDSTEIN: No. 

MS. WILKINSON: That is a Tobacco Institute press 
release, your Honor, from November 3rd, 1963. It's prior 
to the time when Mr. Reller was smoking the Philip Morris 
cigarettes. 

There's a foundation issue for this witness, 
and relevance based on the pre '64 issues. 

(Pause in proceedings) 

THE COURT: I reviewed it. Assuming that foundation 
can be laid for the Tobacco Institute as we discussed 
before, although it is prior to '64, I think that it is 


relevant. 

Next? 

MS. WILKINSON: The next is PX361, and this appears 
to be a March 17th, 1983 press release by the Tobacco 
Institute. 

Same foundation questions and relevance 
questions, your Honor. Or excuse me, objections. 

This is also talking about a pending bill. 

I think Noerr-Pennington would apply as well, your Honor. 

(Pause in proceedings) 


THE COURT: I'm going to hold on to this for a 
second. I'm still reviewing it and I don't want to take — 

MR. PIUZE: Which one is that, please, your Honor? 
THE COURT: It is a press release dated March 17th, 

'83, from the tobacco industry. It says: "Contact William 
Toohey," T-o-o-h-e-y. 

MS. WILKINSON: That's PX361. 

THE COURT: I just want to check on something. 

That deals with the Noerr-Pennington argument. 

Go on. 

MS. WILKINSON: Thank you, your Honor. 

The next one is PX450. It should be a couple 
back in your. . . 

MR. PIUZE: What number? 

MS. WILKINSON: 450. 

THE COURT: Entitled "The Cigarette Controversy"? 


Don't we have something — 

MS. WILKINSON: This is a different one, your Honor. 
I checked with Mr. Goldstein. It's not in yet. I have 
foundation questions about it. And there's some markings, 
although Mr. Goldstein promises me that whatever goes 
actually in front of the jury won't have any of the 
markings. 

THE COURT: Help me out, Mr. Piuze. 

MR. PIUZE: I don't know — 

THE COURT: What is this? 

MR. PIUZE: This is one of a continuing series of 
TI documents that says there's a continuing controversy, 
we don't know what smoking does to people. 

The next version is out next year. 

MS. WILKINSON: That's not true. He's just making 
a joke, your Honor. 
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17 

THE 

COURT: 

Before I deal with this, Mr. Piuze, I'm 

18 

going to have to 

have a 

clear 

understanding of where this 

19 

came from. 

I can 

't tell 

from 

these 

documents. 

20 


Well 

, maybe 

the back page. Wait a second. 

21 

MR. 

PIUZE: 

It comes from the 

Tobacco Institute 

22 

website. 






23 

THE 

COURT: 

Anybody know what 

year or anything? 

24 

MR. 

PIUZE: 

Yeah. 

This 

is — 

I believe — this 

25 

document -- 

- 





26 

THE 

COURT: 

Oh, I 

see: 

"Revised 1971" at the back. 

27 

MR. 

PIUZE: 

Yeah, 

1971, 

your 

Honor. It's on the last 

28 

page. 
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1 THE COURT: And this is to be used for what exactly, 

2 Mr. Piuze? 

3 It's long, I don't have the time to read 

4 through all of it as I've been doing on the other things. 

5 MR. PIUZE: That the Tobacco Institute, on behalf 

6 of the tobacco companies, especially Philip Morris, continue 

7 to sow doubt and plant doubt and cast doubt, and seven 

8 years after the famous Surgeon General's report, which we've 

9 heard so much about, they were saying no causation has been 

10 proved, more research is needed, we don't know what causes 

11 cancer, it certainly can't be cigarettes, but it may be 

12 something else. 

13 And this is a continuing theme, your Honor has 

14 seen later versions of this from both 1984 and 1979, also 

15 put out by the Tobacco Institute. Both of those — one or 

16 both of those are in evidence already. 

17 MS. WILKINSON: One is. That one is not because — 

18 MR. PIUZE: No, this one isn't. There are two others 

19 besides this. One of the two, and maybe two of the two, 

20 are in evidence. 

21 THE COURT: Well, thumbing through it quickly, 

22 chapter one is entitled "Does Scientific Evidence Really 

23 Establish A Case Against Cigarettes?" and it goes through 

24 "Smoking Mice"; "Painted And Injected Mice"; "Smoking 

25 Beagles," as in the dog; "Suspect... Inconclusive"; 

26 "Non-Smokers and Illness"; The Disease-Rate Question"; 

27 "Tenuously Contradictory"; "What Supports the Charges"; 

28 "Apart From Animals, What;" "The Dose Response Mystery"; 

7242 

1 "The Sex Puzzle"; "Geographic Puzzle." 

2 Your objections are noted and overruled. 

3 This is again assuming he can lay a foundation for the 

4 Tobacco Institute. I think it goes to support, if the 

5 jury chooses to believe it, Mr. Piuze's theories. So. . . 

6 Next? 

7 MS. WILKINSON: PX447. And to save your Honor 

8 time, this is marked "The Cigarette Controversy, Eight 

9 Questions And Answers." 

10 THE COURT: You just went back one; right? 447? 

11 MS. WILKINSON: Yes, ma'am. 

12 THE COURT: Yes. Okay. 

13 MS. WILKINSON: The problem with this one, your 

14 Honor, is there's no date anywhere. There's a back page 

15 that says "The Tobacco Institute," but it doesn't have a 

16 date, from what I can see. So there's a foundation problem. 

17 And I don't think that Dr. Cummings, based 

18 on his limited work, could tell us when this document was 

19 written, since he was never part of the Tobacco Institute. 

20 THE COURT: Mr. Piuze, you can lay a foundation for 

21 it? 
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22 


Mr. Piuze? Can you lay a foundation? 


23 

MR. 

PIUZE: One second, your Honor. This 

may be 

24 

a false conflict. 



25 

THE 

COURT: A what? A false conflict? 



26 

MS . 

WILKINSON: He may not be using it, your 

Honor 

27 

MR. 

PIUZE: Okay. It's a false conflict. 

I 

should 

28 

have jumped in earlier, I apologize. I'm not using 

it. 
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1 

Sorry. 





2 THE COURT: Okay. That's not a problem. 

3 Next? 

4 MS. WILKINSON: Next, your Honor, is PX449, "In 

5 Defense Of Cigarettes." It looks to be a technical magazine 

6 or magazine — 

7 THE COURT: American Druggist. 

8 MS. WILKINSON: American Druggist, and it's got an 

9 article saying "In Defense of Cigarettes," dated September 

10 looks like 2nd or 7th, 1970. 

11 MR. PIUZE: Out. Out. Gone. 

12 MS. WILKINSON: Thank you. 

13 MR. PIUZE: History. 

14 MS. WILKINSON: This is working well. Judge. 

15 PX531.03. 

16 THE COURT: The CTR project. 

17 MS. WILKINSON: This is written to a Mr. Hoyt at 

18 the CTR; it's a draft document with no date; it's unsigned; 

19 signed by a guy named Mr. Larson. So I don't know — 

20 THE COURT: Who's Charles P. Larson, M.D., folks? 

21 That's the signature. 

22 MR. PIUZE: Hang on one second, please, your Honor. 

23 MS. WILKINSON: That's the signature block; right, 

24 Judge? There's no signature. 

25 THE COURT: Yes. 

26 MR. PIUZE: Charles Larson was a doctor that was 

27 being recruited by the Tobacco — by the TIRC to do a 

28 little bit of supposed scientific research on tobacco 
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1 and health, and there are three documents in a row here 

2 that show exactly how it worked: The June — the June 19, 

3 1967 letter — 

4 MS. WILKINSON: We're not at that yet. 

5 MR. PIUZE: Well, excuse me. Tell me the document. 

6 Tell me the date of the document you're on? 

7 MS. WILKINSON: The document is a draft document — 


8 

THE COURT: 

You have — 

somebody has down here 

9 

September 12, '68, 

but there's 

no date on this 

document 

10 

that I'm looking at. 



11 

MS. WILKINSON: Your Honor, the date up 

there is just 

12 

what I put on the 

file to help 

you, I don't know where that 

13 

came from because 

we don't see 

any date on the 

document 

14 

itself. 




15 

THE COURT: 

I was going 

to say, there's 

no date on 

16 

the document. 




17 

MR. PIUZE: 

I see it now. 


18 

That's the third 

in a string, and 

the easier — 

19 

I could explain it 

as follows: 

There is a Dr. 

Charles 

20 

Larson, who's a pathologist at 

Tacoma General 

Hospital. 

21 

He writes to an outside lawyer 

, this is Document No. 531.05, 

22 

our number. 




23 

THE COURT: 

Okay. So 531.05. Yeah? 


24 

MR. PIUZE: 

It's dated 

June 19, 1967. 


25 

THE COURT: 

Hmmm. Do I 

have — 


26 

MS. WILKINSON: You do. 

your Honor. It 

' s about three 


http://legacy.library.ucsf.£dy/tE€l/u\/riG5aOG/pdfidustrydocuments.ucsf.edu/docs/tmxd0001 




27 

28 

7245 
1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

7246 
1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

7247 
1 

2 


documents back. 531.5. 

THE COURT: He said 05. 

Okay. Yeah? 

MR. PIUZE: The doctor writes to an outside lawyer 
for the tobacco industry and says, in the introductory 
paragraph (reading): 

Since you visited me in Tacoma last 
month, I've taken the matter of your proposed 
research study up with my partners and associates 
and we have decided that we would be willing to 
proceed within the study as I will outline it in 
this letter if we receive the financial support 
to do so. 

That's document number — that's the first 
in a series of three. 

THE COURT: Dated June 19th, '67. Okay. 

MR. PIUZE: Okay. There is a second letter 
dated June 19th, 1967, this one is our No. 531.06. 

MS. WILKINSON: .6, your Honor, in your file. 

THE COURT: Okay. Uh-huh. 

MR. PIUZE: It is the same doctor writing to the 
same lawyer on the same day, but this is a much shorter, 
shorter letter, and it says (reading): 

I'm mailing the letter along with the 
big letter concerning the research project. 

The complete review of all the materials 
available to you and the Tobacco Institute 
would be valuable knowledge for me to have 
prior to the time I embark upon this. As 
a specialist in forensic pathology and 

medical/legal consulting, I will agree to 
do it on the following financial terms. 

All of which sets up the third letter, which 
is the one Ms. Wilkinson raised to the Court, September 12, 

' 68 . 

Now, this lawyer — 

MS. WILKINSON: It's a draft. So. . . 

MR. PIUZE: This lawyer Holtzman has moved from being 
an outside lawyer now — 

THE COURT: To the Council For Tobacco Research. 

MR. PIUZE: — to being a staff lawyer for Philip 
Morris, and he now says — 

MS. WILKINSON: Wait, wait. Where does that — where 
does it show that? 

MR. PIUZE: On the letterhead. 

THE COURT: Hoyt. 

MS. WILKINSON: That's Hoyt. That's not the same 
person. What are you talking about? 

The lawyer was Holtzman. This letter is 
addressed, the draft, to a Mr. Hoyt. 

PARALEGAL GOLDSTEIN: I think we're looking at two 
different documents at this point. 

MR. PIUZE: Can I see what you got in mind? Maybe 

I just . . . 

MS. WILKINSON: I don't know if you did, but this 

is Hoyt. This is the draft. That's why we're referring to 
your numbers. 

MR. PIUZE: I just messed up. Excuse me. 

That's a totally different document, Ray. 
PARALEGAL GOLDSTEIN: That's attached. That's 
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attached to this one, and it's in a sequential order. 

MR. PIUZE: Okay. I'm sorry. I am correct. 

On September 12th — 

MS. WILKINSON: Can you give me the document number 
of what you're looking at? Because that I don't have, the 
letter you're talking about. 

MR. PIUZE: 531.03. 

PARALEGAL GOLDSTEIN: No, I'm sorry, it's 06. 

.06, I believe. 

MR. PIUZE: No, Ray. 

MS. WILKINSON: This is 531.06. 

PARALEGAL GOLDSTEIN: Okay. 

MS. WILKINSON: That's not it. 

PARALEGAL GOLDSTEIN: Let me look at these and find 
it for you. 

THE COURT: I'll tell you what. Can we move on to 
the next objection? 

MR. PIUZE: I'll tell you what. I'm going to make 
a command decision, your Honor. I'm pulling that draft. 

It's unnecessary. 

Ray, do you have any problem with that? 

Is there any magic to that? 

PARALEGAL GOLDSTEIN: I don't think so. 

THE COURT: All right. So 531.03 is not coming in; 

right? 

MS. WILKINSON: I still need, though, your Honor, the 

other documents, because I don't understand now the context, 
and this is a new document. 

MR. PIUZE: Excuse me one second. Ms. Wilkinson? 

MS. WILKINSON: Yes. 

MR. PIUZE: Could I just confer with Counsel here 


6 for a second? 


7 


THE COURT: Of course. 


9 (Discussion held off the record) 

10 

11 MR. PIUZE: Judge, the draft thing that was just 

12 mentioned I'm pulling out of my packet. It's history. 

13 THE COURT: Okay. 

14 MR. PIUZE: Why don't we just stand pat. I'm giving 

15 Ms. Wilkinson this letter. I'll just represent to her and 

16 your Honor that this one has been in evidence in other cases 

17 that I've done already. But I know that isn't determinative 

18 of anything. 

19 THE COURT: That's true. 

20 MR. PIUZE: It's not — what I'm saying is it's 

21 not — all I meant to say is it's not a secret that I'm 

22 pulling out. 

23 THE COURT: Okay. Unless you lay a foundation for me 

24 and I understand the relevance — 

25 MR. PIUZE: Oh, sure. No, no. All I was saying is 

26 we weren't trying to slide something in under the radar. 

27 THE COURT: I've never suggested that, Mr. Piuze. 

28 MS. WILKINSON: Mr. Piuze, are you going to 
7249 

1 withdraw — so we'll move on away from those exhibits, 

2 your Honor, until we get to look at the one — 

3 THE COURT: That's fine. 

4 MS. WILKINSON: PX546, the advertising code. 

5 Since he's not supposed to talk about 

6 advertising, you're taking that out? 

7 MR. PIUZE: Uh-huh. Gone. 
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MS. WILKINSON: Thank you. 

PX603, your Honor, which is a April 15th, 1968 
Tobacco Institute document. 

Same foundation and relevance objections. 

(Pause in proceedings) 

THE COURT: It's overruled. Your objections. 

If you can lay a foundation again for the 
tobacco industry — Tobacco Institute, I do see the 
relevance. I just reviewed it. 

Go on. Next? 

MS. WILKINSON: Your Honor, I'm just going to put 
on the record, so you don't have to waste your time, all 
the TI press releases, because I'm not sure which ones 
are in or not and you've already ruled, so. . . 

THE COURT: Okay. And my ruling, assuming they're 
press releases, assuming he can lay a foundation for TI 
through Dr. Cummings, they probably will come in. 

MS. WILKINSON: Thank you. 

PX1642, which is a memo dated — 

THE COURT: I have to find it. Give me half a chance 

here. 

MS. WILKINSON: Sure. 

THE COURT: I see 1622. 

MS. WILKINSON: It should be dated 9/22/59? 

1642. I don't know if yours has the number. 

THE COURT: Did we just skip over a bunch of things? 

MS. WILKINSON: Yes. 

THE COURT: Okay. I found 1622.5, 1619. 

1642. I have it. Tell me about this one. 

MS. WILKINSON: It is a memo between Roper and 
Wakeham, September 22nd, 1959. 

THE COURT: '59. So it's before your '64 date, 

I understand that one. 

MS. WILKINSON: Before '64. And also outside the 
expertise of this witness. 

I mean, if this is an internal Philip Morris 
document, and he's supposed to be, according to Mr. Piuze, 
someone who has done some document work on CTR and TI, but, 
you know, not an expert on internal company documents, and 
I don't know how he can talk about the meaning and intent 
based on the Court's ruling. 

MR. PIUZE: Helping me out, Mr. Piuze. 

MR. PIUZE: I'm not going to ask him about meaning 
and intent, and it's — the document itself is an internal 
Philip Morris document between high-ranking officials, 
it's an admission against interest, and therefore I see 
no foundation or admissibility problems. 

But I'm not — I'm unsure whether I'll even 


2 ask him about it, but I will not ask him about meaning and 

3 intent. I don't need him to establish either foundation. 


4 THE COURT: Okay. 

5 MR. PIUZE: Okay. 

6 THE COURT: Your objection is noted and overruled. 

7 Next? Again, I just reviewed it quickly. 

8 Next? We have five minutes before the jury 

9 comes in. 


10 MS. WILKINSON: Thank you, your Honor. 

11 The next is PX2340. This is a different 


12 version of something that's already in, so I don't know why 
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we would need it, and it has all kinds of handwritten notes 
that should be — 

THE COURT: I see that. What is all this with all 
the handwritten scribbles? 

PARALEGAL GOLDSTEIN: That is in evidence, and it's 
No. 56, and we'll use that copy. 

MS. WILKINSON: So you will use the one without the 
handwritten notes? 

PARALEGAL GOLDSTEIN: I think so. I'm not sure. 

THE COURT: Fine. 

MS. WILKINSON: Thank you, your Honor. 

THE COURT: Next? 

MR. PIUZE: Wait one second. Excuse me, your Honor. 

This is in with — I believe this is in with 
the handwritten notes already. 

THE COURT: I don't think I've seen one that looks 

like this, Mr. Piuze. 

MS. WILKINSON: No. No, it's not. 

THE COURT: Not with all these scribbles. I don't 
know who scribbled them. 

MS. WILKINSON: It's not in. 

THE COURT: "Hello and please return"? "Religion, 
royalty, medicine" — something or other, mystery maybe? 

MR. PIUZE: What's the date on that, please? 

MS. WILKINSON: We have the copy that was admitted. 
THE COURT: I don't see a date. 

MR. PIUZE: Can I see what was admitted? 

MS. WILKINSON: You're right. This has the notes. 

He's right. Mr. Piuze is right, your Honor. 

THE COURT: Really? All right. 

MR. PIUZE: Hey. 

THE COURT: I haven't seen it. 

MS. WILKINSON: Your Honor, I'd still ask that it be 
redacted because we didn't identify the notes. Mr. Piuze 
is right that it came in without that, and I should have 
objected to those handwritten notes at the time. 

I don't think he showed this because I think he 
showed the board, and the board doesn't have the handwritten 
notes. Mr. Goldstein's nodding. 

So, I would object to those handwritten notes. 
And I apologize, Mr. Piuze. I was wrong. 

MR. PIUZE: Accepted. 

MS. WILKINSON: Thank you. 

THE COURT: You can get rid of all the scribbles. 

The underlining, I don't know who did it, that can stay, 
but the other things, it says "My God said the" — 
something — "said the princess, I'm pregnant, who done it." 
We don't need — that's on here. 

MR. PIUZE: I can't read medical writing. 

THE COURT: Well, I've had a little experience. 

Next? 

MS. WILKINSON: I believe this is a document 

Mr. Piuze said he wasn't going to use, but I may be wrong. 
It's 2354, which is a partial document. It says "A 
Presentation to Philip Morris." 

PARALEGAL GOLDSTEIN: Yes. That's out. 


13 MS. WILKINSON: That's out. Okay. Thank you. 

14 THE COURT: Next? 


15 PX9787, which is a TI press release, your 

16 Honor. So we can just stick with your prior ruling. 

17 THE COURT: Okay. Next? 
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18 MS. WILKINSON: A lot of these press releases. 

19 PX9988 — 

20 THE COURT: Yes? 

21 MS. WILKINSON: — is the insert that we were telling 

22 your Honor about that went out in newspapers around the 

23 country last year. By Philip Morris. I think your Honor 

24 has already ruled. 

25 THE COURT: What's the relevance of this? 

26 MS. WILKINSON: Oh, they're saying it's out. 

27 They're saying it's out. 

28 MR. PIUZE: I'd be interested in knowing the 
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1 objection to a Philip Morris document that it sent out 

2 in the press last year? 

3 THE COURT: I don't have time. 

4 MS. WILKINSON: Thank you, your Honor. 

5 Next is PX11036. It's a October 23rd, 

6 1956 TI document. It's before Mr. Reller smoked Philip 

7 Morris. Relevance, foundation are my objections. 

8 THE COURT: Assuming he can lay a foundation, I've 

9 just looked at this quickly. Overruled as to the other 

10 reasons. 

11 MS. WILKINSON: Okay. PX11185. A couple down, your 

12 Honor. 

13 THE COURT: Okay. And the problem with this one is? 

14 MS. WILKINSON: This is written to Mr. Cullman, the 

15 President of Philip Morris, by someone from T.I.R.C. on 

16 April 1st, 1958. So it's not a Philip Morris admission, 

17 it's a statement by T.I.R.C., same pre '64 relevance and 

18 prejudice objections. 

19 And cumulative at this point, your Honor. 

20 Which I would add for all those press releases. 

21 I'm negotiating with the plaintiff, your Honor, 

22 to reduce the burden for the Court. 

23 MR. PIUZE: Do you notice I'm out of the equation 

24 here? 

25 MS. WILKINSON: It's going very smoothly without you. 

26 THE COURT: What's the relevance of the letter 

27 from Hartnett to Cullman dated April 1st, '58? It's your 

28 No. 11185. 
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1 MS. WILKINSON: Your Honor, while Mr. Piuze is 

2 checking, may I make an inquiry? Because — 

3 THE COURT: How many more do you have to do here? 

4 Go on. Because you what? 

5 MS. WILKINSON: Here's the problem, your Honor. 

6 There are one, two, three, four, five, and Mr. Piuze and 

7 Mr. Goldstein just gave me six last night after I got home, 

8 I got a call from my staff. 

9 THE COURT: Okay. And? 

10 MS. WILKINSON: I don't have copies for you. I would 

11 ask that — 

12 THE COURT: I don't need copies. That's okay. 

13 MS. WILKINSON: — that Mr. Piuze not be allowed to 

14 use them until your Honor — some of these are complicated, 

15 they're documents of other tobacco companies, some involve 

16 lawyer issues, and so I'd ask at that either — 

17 THE COURT: Have you looked at them? 

18 MS. WILKINSON: Yes, I looked at them this morning. 

19 THE COURT: If I tell the jury 8:45, are we going to 

20 be through this? 

21 MS. WILKINSON: I think it will be close. I think 

22 20 minutes would be more reasonable. 
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23 THE COURT: Tell them they have ten minutes to nine. 

24 Tell them I'm sorry. 

25 What's the relevance of this one, Mr. Piuze? 

26 MR. PIUZE: Excuse me one second, your Honor, because 

27 I may again save a little time here belatedly. 

28 (Pause in proceedings) 
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1 MR. PIUZE: I'm not going to use that document. 

2 THE COURT: Fine. Next up? 

3 MS. WILKINSON: Next is PX2301, it's Hill & Knowlton, 

4 your Honor. I think we already had the Hill & Knowlton 

5 expert yesterday, so there's — 

6 THE COURT: 2031. 

7 MS. WILKINSON: 2031. 

8 THE COURT: Okay. This is a October, 18th, '68 

9 memo to Kloepfer. 

10 MS. WILKINSON: Yes. And it's on Hill & Knowlton 

11 stationery. So we've already had the Hill & Knowlton 

12 witness. I think it should be out on foundation, relevance. 

13 MR. PIUZE: For time purposes, your Honor, do you 

14 want me to direct you to the portion that I think is most 

15 important? 

16 THE COURT: Please. Because otherwise I have to read 

17 all these things. 

18 MR. PIUZE: Right. Top of Page 2. 

19 MS. WILKINSON: And, your Honor, I just want to 

20 point out, because we didn't write it, and it's written by 

21 Hill & Knowlton, it's not our admission. 

22 THE COURT: Okay. 

23 MR. PIUZE: What's happening here is that the 

24 Tobacco Institute is now formed. Hill & Knowlton is telling 

25 the Tobacco Institute the kind of scientific research 

26 and papers that should be written, and Hill & Knowlton — 

27 THE COURT: Sustained. I understand, and it's 

28 arguably part of the conspiracy. Your objection is noted 

7257 

1 and overruled. 

2 Next? 

3 MS. WILKINSON: Next is PX9494, which is a Brown 

4 & Williamson document, your Honor. I believe that Judge 

5 Mortimer already ruled Brown & Williamson documents weren't 

6 coming into the case. 

7 No, under the ruling, when the case got 

8 transferred to you, nothing about Brown & Williamson, he 

9 said, because they weren't — they couldn't be guilty of 

10 the underlying tort, nothing could come in based on them, 

11 that was the whole debate there was about what we called 

12 American Tobacco. 

13 This is their document, it's not our statement, 

14 there's no foundation for this. Dr. Cummings can't say 

15 that he was at Brown & Williamson when this was drafted. 

16 THE COURT: Help me out, Mr. Piuze. 

17 MR. PIUZE: Yes. First of all, apples and oranges. 

18 Judge Mortimer never ruled anything remotely having to do 

19 with that. That's number one. 

20 Number two, this is a conspiracy document. 

21 The foundation — the foundation — this comes off of the 

22 Philip Morris website. 

23 THE COURT: You got this off of Philip Morris's 

24 website. 

25 MS. WILKINSON: Your Honor, that only means that it 

26 was produced in some litigation. 

27 THE COURT: Okay. But I'm just trying to find out 
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where it came from. 

Did I understand that correctly? 

MR. PIUZE: Yes, I got it off the Philip Morris 
website. 

The cover letter, your Honor, if you look 
at the cover letter and you see Haas, Hetsko, Ramm, Russell 
Smith. 

THE COURT: Uh-huh. 

MR. PIUZE: Smith was Philip Morris's counsel. This 
was written by a guy named Yeaman — 

PARALEGAL GOLDSTEIN: Addison Yeaman. 

MR. PIUZE: Addison Yeaman, who was Brown & 
Williamson's counsel, and it discusses — now we go to 
the second page. 

It discusses a meeting of general counsel in 
1965. And I'm looking at the first paragraph (reading): 

The ad hoc committee submitted several 
proposals for a specific research project which 
in their view deserved immediate attention. 

I'm dropping down to number one, last section: 

To be submitted to the Scientific Advisory 
Board, CTR; if not approved, the project will be 
carried out by CTR under its special projects. 

Dropping down to just above that big file 

number there: 

Approved for implementation by CTR special 
projects in close cooperation with the ad hoc 
committee. 

And at the bottom: 

Authorized, under the supervision of the 
ad hoc committee, expenses to be handled through 
special file." 

THE COURT: "Central file." 

THE WITNESS: Yes. 

MR. PIUZE: Yes. The special projects, your Honor — 
and let's just — 

MS. WILKINSON: Whoa, whoa, whoa. 

Your Honor, can I address one thing? 

All those foundation things that Mr. Piuze 
just told you came from him. I mean, the rules of evidence 
say someone has to establish that this person was our lawyer 
at the time; that all these people — I mean, that's the 
problem. 

MR. PIUZE: I will establish that Smith was their 
lawyer at the time. I will establish that Smith was their 
lawyer at the time. 

And so, for relevance, your Honor, I'm over to 
Page 3 here, and what it says — 

THE COURT: Hold on for a second. Yeah? 

MR. PIUZE: Okay. What it says right in the middle 
is (reading): 

The ad hoc committee divided the proposals 
into three categories: 

A: Essentially adversary value. These are 

considered to have relatively high priority; 

B: Research having a general defensive 

character; 

C: Basic research. 

Now, the ad hoc committee was a ad hoc 
committee of counsel. Lawyers for the tobacco companies 


http://legacy.library.ucsf.£dy/tE€l/u\/riG5aOG/pdfidustrydocuments.ucsf.edu/docs/tmxd0001 



4 were getting to decide what research was done, and lawyers 

5 for the tobacco company prioritized the research. Those 

6 having to do with adversary value and defensive character 

7 took the pick of the litter over basic research. 

8 So, that's the relevance of it, that this is 

9 one more document that shows that the lawyers had a big 

10 say in what research was being done. 

11 As far as foundation is concerned, I will 

12 provide testimony that Smith was the lawyer for Philip 

13 Morris, Ramm was the lawyer for R.J.R., Haas was with 

14 American? 

15 PARALEGAL GOLDSTEIN: Haas was with Liggett & Myers. 

16 MR. PIUZE: Liggett & Myers, excuse me. 

17 So, I don't know what else the Court wants to 

18 hear from me. I'm going on for a long time. 

19 MS. WILKINSON: Judge? 

20 THE COURT: Uh-huh. 

21 MS. WILKINSON: Dr. Cummings doesn't know any of 

22 this stuff personally. These documents. Dr. Cummings tried 

23 to get in in front of Judge Ettinger, and he didn't allow 

24 them because he couldn't lay the proper foundation. 

25 MR. PIUZE: This went into evidence in front of 

26 Judge Ettinger. 

27 MS. WILKINSON: No. We — well, maybe we have 

28 a disagreement, because we checked almost all of these 
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1 documents and he kept these documents out. 

2 PARALEGAL GOLDSTEIN: In. 

3 MS. WILKINSON: You're saying this one went in. 

4 PARALEGAL GOLDSTEIN: Yes, ma'am. 

5 THE COURT: I don't care whether it went in before 

6 Ettinger or not. 

7 Mr. Piuze, we will talk about it, and you 

8 can put it on the screen only after I'm satisfied that 

9 Dr. Cummings has the requisite background and knowledge 

10 in his role as historian — 

11 MR. PIUZE: Yes. 

12 THE COURT: — to lay a foundation that — as to what 

13 exactly this document is and how it ties to Philip Morris. 


14 

MR. 

PIUZE: 

Yes . 

15 

THE 

COURT: 

Okay? 

16 

MR. 

PIUZE: 

Yes. 

17 

THE 

COURT: 

So, before you put anything on the 


18 screen — and Ms. Wilkinson, you're in charge of remembering 

19 which document this is — I need to make sure there's 

20 an appropriate foundation. 

21 I understand the relevance, arguably, but I 

22 need to make sure that there is enough foundation, and I'm 

23 not comfortable with that yet. 

24 Next? 

25 MS. WILKINSON: This doesn't even have their number 

26 on it. It says "1971 TI Budget Justifications" on your file 

27 folder, your Honor. 

28 THE COURT: Okay. Uh-huh. 
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1 MS. WILKINSON: And, one, I have foundation problems, 

2 relevance problems. It looks like a January 14th, 1971 

3 document entitled "Justifications, 1971 Tobacco Institute 

4 Budget Requests Public Relations Project." 

5 One thing I should say, your Honor, is, 

6 the reason we have serious foundation objections for 

7 Dr. Cummings, and I want to make the Court aware of it 

8 so I don't have to do some speaking objections in front of 
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the jury, is. Dr. Cummings has said under oath that he's 
only read 10,000 of the 23 million documents available on 
the CTR website. 

So it's not a comprehensive studies that 
he's done, like some document historians I think your Honor 
is familiar with. So there are real questions about whether 
he's done a sufficient study and has sufficient knowledge 
to speak about the history of CTR and these documents. 

And that's my problem with some of these 
things, plus obviously the prejudicial value here. I'm not 
sure how he would have the knowledge to put this in context 
about the budget of the Tobacco Institute, and why it should 
come in in this case. 

Whether there were special projects, that's not 
anything that's secret, that's in all the documents; there 
were budget — there were — excuse me, scientific projects 
approved by the Scientific Advisory Board of the CTR, which 
was independent; there were additional projects done by the 
Special Projects Group, again, nothing wrong with that, that 
they're doing additional research — for whatever purpose 

they're using it. And I think there is a real problem that 
it could confuse or prejudice the jury to think there's 
something nefarious about having in additional research 
done at the direction of, as Mr. Piuze claims, by lawyers. 

THE COURT: What's the relevance of this, Mr. Piuze? 
Relevance? 

MR. PIUZE: Okay. The bottom — 

THE COURT: This is assuming that you can lay a 
foundation, which you're going to have to work at. 

But go ahead. The bottom? 

MR. PIUZE: I'm looking at the bottom of Page 1, 
and I'd say the relevance is this, just quoting from 
the document: 

"The Agreed Objectives of our Public 
Communications Program Strategic: 

To inform the public that there is 
significant scientific controversy about 
smoking and health." 

So I'm going to stop right there. 

It is their goal, stated goal, to tell — to 
create controversy about this subject, which we've heard 
plenty of testimony on now, it was closed in 1964 by the 
Surgeon General. 

Next: "To convince the public that the 

only way to resolve this controversy is through 
scientific research." 

And your Honor, I will tell you that at no 
time until this organization was abolished by the Attorneys 

General did they ever change their tune. As of 1998 they 
thought more research was needed. 

Three: "To inform the public of the 

cigarette industry's research commitment, and 
the results growing out of it." 

Four: "To inform the industry's customers 

of the industry's view of the controversy, to 
offset the constant presentation of views of 
adversaries of smoking." 

I'm not going to keep going on — 

THE COURT: Your purpose, then, is to help 
demonstrate that the — that Mr. Reller's reliance was 
reasonable and justifiable. 
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Is that the idea? 

MR. PIUZE: More. Yes, and much more than that. 

This is a manifesto — this is the manifesto 
stated in advance that they are going to do what they can 
to dispute the science, to keep people smoking so that 
they can keep their profits rolling in. And in their own 
handwriting, this is their plan. 

MS. WILKINSON: Your Honor, this is an internal 
document. It can't be used to show Mr. Keller's reliance. 

He never saw any of these things, even as Dr. Pollay said 
yesterday about the Tobacco Institute's press releases. 

For Mr. Piuze use it to say that they had a 
strategy to do this, is one thing, but it's not to show 
that Mr. Reller had any reliance on any of these documents. 
They're all internal documents. 

THE COURT: Fine. If you look at it as a strategy, 
it still is some evidence that there was an intent to 
deceive or confuse or mislead. 

You're going to need to lay some sort of a 
foundation as to this, because I think you're saying 
that the Tobacco Institute was one of the group. Yes? 

MR. PIUZE: Sure. 

THE COURT: Next? 

MS. WILKINSON: Next, your Honor, and I'm going to 
have to hand it up after I read it into the record because 
these are the ones I just got. 

THE COURT: Fine. 

MS. WILKINSON: This is PX378. It says at the top 
"CTR meeting." The problem is it's handwritten notes with 
no date and — 

THE COURT: No author. 

MS. WILKINSON: No author. 

There's no way Dr. Cummings, who wasn't around, 
and admits that he gives no, you know, percipient knowledge 
about CTR, could authenticate this document. 

Excuse me for handing it up directly. 

THE COURT: That's fine. 

All right. It's not signed. It's in 
somebody's lovely handwriting, actually. It's very pretty. 
Looks like a left-hand — left-handed writer, for some of 
it anyway. 

Mr. Piuze? 

MR. PIUZE: This came out of the Minnesota trial. 

There was a crime fraud exception hearing in Minnesota 
having to do with this and other documents. The crime 
fraud — the Court found — this was appealed all the way 
to the U.S. Supreme Court. The Court found the crime fraud 
exception applied and that this document could come in. 

This document was identified by Lorillard; 

right? 

PARALEGAL GOLDSTEIN: Yes. 

MR. PIUZE: By Lorillard? 

PARALEGAL GOLDSTEIN: It's on their website. 

MR. PIUZE: And it was given to — it was attributed 
to Yeaman — excuse me? 

(Sotto voce discussion between 

Mr. Piuze and Paralegal Goldstein) 

MR. PIUZE: I don't know when to stop and when to 
go further. I'll answer questions or keep going, I'm not 
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19 sure what the Court wants me to do. 

20 THE COURT: Mr. Piuze, I can't figure out who wrote 

21 it. It may have come out of some Minnesota litigation, 

22 but that doesn't mean anything here to me here. 

23 I understand the crime fraud exception; 

24 however, I don't see it applying here. It's not dated. 

25 I have no way to put this in context. It's not coming 

26 in because I don't think you're going to be able to lay 

27 a foundation. 

28 I'm going to mark it as an exhibit number 
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1 problems, we can't establish, other than it says Lorillard, 

2 who these people are and whether it's accurate, foundation 

3 problems, and Dr. Cummings can't do that because he was 

4 never an employee of Lorillard. 

5 THE COURT: Help me out, Mr. Piuze. 

6 MR. PIUZE: Yes, your Honor. First, as far as 

7 foundation is concerned, it comes from the Lorillard 

8 website. 

9 As far as who these people are, Spears has 

10 already been identified. Spears was the head of research 

11 over at Lorillard. We've previously seen — 

12 MS. WILKINSON: Who identified him as the head 

13 of research? 

14 MR. PIUZE: We've previously seen a — in evidence, 

15 a memo from Seligman at Philip Morris to Spears, and that's 

16 already in evidence in this case. 

17 In this particular document, the things that 

18 I'm interested in are. No. 13, ad hoc committee; they say 

19 that what they're looking for is to find alternative reasons 

20 why lung cancer is caused besides smoking. 

21 And then over on the third page, at the big 

22 paragraph at the bottom. I'll just read this into the 

23 record (reading): 


so that you — mark it for identification with an exhibit 
number so if you want to appeal it or if somebody wants to 
appeal it later on, they can. 

It's going to be No. 192, and it's not coming 
in, based on no foundation, and I don't think you can lay 
one for this one. 

(Exhibit No. 192 was marked for identification) 

MR. PIUZE: Okay. Well, I officially offer it, so 
it's officially rejected. Thank you very much for 
listening. 

THE COURT: It is, yeah. 

I always listen, Mr. Piuze. But I just 
sometimes disagree with you. 

This is for him. The boss. 

Next? 

MS. WILKINSON: Next is PX493, which is a memorandum 
dated June — you don't have it, again these are the last 
few. 

THE COURT: Yes. I was just looking at the time. 

Go on. 

MS. WILKINSON: June 24th, 1974. It is a Lorillard 
memorandum written by two gentlemen — I assume they're 
gentlemen, on Lorillard stationery. It discusses CTR, but 
it doesn't discuss Philip Morris; it's not a CTR document, 
it's a Lorillard document, so it's not our statement. 

It's not relevant, there's foundation 
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24 "Historically the joint industry-funded 

25 smoking and health research programs have not 

26 been selected against specific scientific goals, 

27 but rather for various purposes such as public 

28 relations, political relations, position for 
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1 litigation, et cetera. Thus, it seems obvious 

2 that reviews of such programs for scientific 

3 relevance and merit in the smoking and health 

4 field are not likely to produce high ratings. 

5 In general, these programs have provided some 

6 buffer to public and political attack on the 

7 industry as well as background for litigious 

8 strategy," and it goes on. 

9 But again, this is a blueprint that shows that 

10 their strategy had nothing to do with the health of the 

11 American people, it had to do with cover-up, misinformation, 

12 disinformation, and making money off of people's lives. 

13 MS. WILKINSON: Your Honor, we still didn't address 

14 the foundation. I mean, I know Mr. Piuze thinks this 

15 is helpful to his cause, and we understand that, but the 

16 question is, can this witness provide the proper foundation 

17 for another company's document, that's an internal statement 

18 about what they think the plan or strategy was, and I think 

19 with the foundation and the prejudicial issues about us not 

20 being able to cross-examine someone from another company 

21 or to present evidence to rebut that, because we can't 

22 speak to what Lorillard said about these issues. 

23 MR. PIUZE: My response is something that I've 

24 claimed from the beginning, that all of these companies 

25 were part of a conspiracy, they were all in it together, 

26 one's act is the others' acts. 

27 If the jury believes there's a conspiracy, 

28 the acts and statements of one are attributed to the other. 


(Exhibit No. 193 was marked for identification) 


THE COURT: I have some concerns about foundation, 
and for foundational reasons and under 352 it's not coming 


9 

in. 



10 



I know you've moved it in, and it's not coming 

11 

in. 



12 


MR. 

PIUZE: Do you want to give that one a number. 

13 

too? 



14 


MS . 

WILKINSON: She did. 

15 


MR. 

PIUZE: Oh. 

16 


THE 

COURT: Yeah. It's cumulative, more prejudicial 

17 

than 

probative. 

18 



Next? 

19 


MS . 

WILKINSON: The next is 465, your Honor, another 

20 

new 

document. 

21 



This is — the front page says "Report on 

22 

Visit to USA and Canada, 17 April through 12 May, 1958." 

23 


MR. 

PIUZE: Out. 

24 


MS . 

WILKINSON: Excuse me. 

25 


MR. 

PIUZE: Out. 

26 


THE 

COURT: He said it's out. 

27 


MS . 

WILKINSON: Oh. 

28 


MR. 

PIUZE: I hope you don't mind my interrupting. 
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but. . . 

MS. WILKINSON: No. No. Thank you. Thank you, 
thank you. 

The next, maybe he'll withdraw these, are 
614, again handwritten notes. No identifiers, no dates. 

Scientific research liaison committee by 
someone, but it's dated April 21st, 1978, no date — I 
mean no author. So, no way to identify the handwriting, 
your Honor. Foundation and prejudice objections. 

THE COURT: Well, I see why he'd you it, Mr. Piuze. 
It's — it starts off with: 

"We have again 'abdicated' the scientific 
research directional management of the industry 
to the 'lawyers' with virtually no," underlined, 
"involvement on the part of the scientific or 
business management side of the business." 

It goes on: 

"Lorillard's management is opposed to 
the total industry future being in the hands 
of the committee of counsel. It's reminiscent 
of late 1960s when" — 

I don't know what this word is. It looks 
like R-a-u-m-s. 

MR. PIUZE: Ramm, R-a-m-m. Ramm's committee. 

Ramm was the general counsel for Philip Morris. 

THE COURT: Thank you. "When Ramm's" — 

MS. WILKINSON: No. No, no, no. 

MR. PIUZE: R.J. Reynolds. 

MS. WILKINSON: You wish. 

THE COURT: — "when Ramm's group ran the 
TI, CTR and everything else involved with 
industry's public posture. We, Lorillard, 
require a meeting of the committee or a 
reconstitution leading to regular meetings 
to give policy direction," all in capitals, 

"to industry research, CTR, Harvard, possible 
new proposals, et al.," exclamation point. 
"Reconstitution only means replace H-e-t-s-k-o," 
whatever that is, "mix of two businesses, two 
science, two law, must prevail," exclamation point. 
"The committee will not," underlined, repeat — 
"report," sorry, "to committee of counsel, the 
two are own company CEOs. Immediate action 
imperative. 

I see why it's important, but help me out here. 
MR. PIUZE: I fail. 

THE COURT: All right. 

MR. PIUZE: Based on the Court's previous ruling on 
the other handwritten document. 

THE COURT: That's what I'm — that's what's 
happening. 

MR. PIUZE: I fail. 

THE COURT: Okay. 

I understand its importance, but — 

MR. PIUZE: No, your Honor, I understand your ruling. 
I'm just trying to save time here. 

THE COURT: Thank you. 

MR. PIUZE: I'm putting my hands up and saying: You 

got me. 

THE COURT: Okay. I'm going mark this as 194 on 
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grounds of — although I understand its relevance — no 
foundation. And with something as explosive as this, I 
would like to have a foundation so at least I know what 
it is . 

(Exhibit No. 194 was marked for identification) 

THE COURT: So. . . Next? 

MS. WILKINSON: Two more, your Honor. 

PX1619. It is a 7/27/1983 memorandum, it 
has a cover memorandum from the law firm of Shook, Hardy & 
Bacon, addressed to Fredric Newman, Esquire, so I assume 
he's a lawyer at Philip Morris, transmitting legal advice. 

The memo is a draft, it says "Confidential 
Attorney Work Product," it's analyzing — it looks like 
it's analyzing some scientific studies. I think this is 
privileged. I don't see anything other than some markings 
on here. 

THE COURT: So you're claiming attorney-client 
privilege. 

MS. WILKINSON: Yes, your Honor. 

THE COURT: All right. 

MS. WILKINSON: And foundation. 

Privilege is the more important issue, your 

Honor. 

THE COURT: I assume you're going to be claiming 
a crime fraud exception or some sort of other waiver. 

Am I right? 

MR. PIUZE: Yes. 

THE COURT: Show me where. 

MR. PIUZE: Well, I don't understand. 

THE COURT: Where in it? I don't really want to 
read the whole thing. 

MR. PIUZE: No, I know. 

Can I see that for a minute, please? I might 
have given the Court the wrong one. 

THE COURT: Sure. 

MS. WILKINSON: No, you gave her the right one. 

MR. PIUZE: Here you go. 

THE COURT: I can read it if you want me to take 
the time. 

MR. PIUZE: No. No, I don't. 

Last page, 

THE COURT: "Conclusion"? 

MR. PIUZE: Yeah. 

THE COURT: "Research engaged in, as well as some 
possibly under consideration by Philip Morris, 
has undesirable and dangerous implications for 
litigation positions the industry takes in 
regard to smoking behavior. The pharmacological 
nature of the research implies strongly a view 
of the importance of nicotine. What is worse, 

research reports under Philip Morris's sponsorship 
contain claims of physiological tolerance to 
nicotine, as well as claims of unequivocal 
demonstrations of reinforcement by nicotine in 
animals. This kind of research is a major tool 
of our adversaries on the addiction issue. The 
irony is that industry-sponsored research is honing 
that tool. The final analysis, the performing 
and punishing of nicotine-related research clearly 
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10 seems ill-advised from a litigation point of view." 

11 MS. WILKINSON: Your Honor, may I add something? 

12 THE COURT: Yeah. 

13 MS. WILKINSON: This is obviously giving advice to 

14 someone at Philip Morris about litigation. 

15 This is after 1969. So, there can't be a 

16 failure to warn. If Philip Morris does have internal 

17 research, that might be helpful to the public. 

18 Mr. Piuze can't argue, and we can't suggest 

19 to the jury, that we had to release that information. It's 

20 different if we're making false statements, I understand 

21 the Court's ruling, but the mere fact that research is being 

22 done and this person is saying that research isn't going to 

23 help us, there's no crime there, there's no fraud, there's 

24 no unlawful activity, and it's incredibly prejudicial. 

25 I mean, I believe Mr. Piuze wants to put this 

26 in to show that, you know, lawyers were in the middle of 

27 this, to taint us, and unless there's some real relevance, 

28 I think under 352 it's incredibly prejudicial, the 

7276 

1 suggestion is that all of the lawyers involved in this 

2 process, you know, are — as Mr. Piuze was trying to do 

3 to me last week, have me sit under the sign that says 

4 "Create Doubt, he's trying to argue that we're doing that 

5 today, even though we're doing our jobs as defense counsel. 

6 THE COURT: He had you sit under a sign that said — 

7 MS. WILKINSON: Yeah. I was sitting back there and 

8 Mr. Piuze set up the "Create Doubt" sign, and I said, "Oh, 

9 I'll move," and he said, "No, you sit right there," he was 

10 trying to create that little picture of create doubt right 

11 over my head. It was clever, but I moved. 

12 MR. PIUZE: Your Honor — 

13 THE COURT: That was lost on me. 

14 MR. PIUZE: — if — you know, it was lost on me, 

15 too. I didn't know I was so clever, but if Mr. Wilkinson 

16 is afraid that the jury thinks this is her document, then 

17 all we've got to do is keep the cover document that says 

18 "Shook Hardy" and we'll tell them that she doesn't belong 

19 to Shook Hardy. That's easy. 

20 As far as relevance is concerned, I'm sure it's 

21 really relevant. This was found to be crime fraud exception 

22 in Minnesota. Again, I'll say that that was appealed to the 

23 U.S. Supreme Court once. 

24 I have a memorandum here on the crime fraud 

25 exception, which I'll hand to both the Court and counsel. 

26 This is — I changed the caption from Bullock. It's the 

27 exact same memorandum, just the caption has been changed. 

28 THE COURT: All right. 

7277 

1 MS. WILKINSON: Well, if you're talking about 

2 California, it wasn't let in in Bullock; right? It 

3 wasn't found to be a crime fraud exception in Bullock. 

4 THE COURT: Well, I was going to — I'll look at it. 

5 MR. PIUZE: She's correct. 

6 THE COURT: My tentative is that it doesn't fit the 

7 crime fraud exception, what it says here. I don't like 

8 what it says particularly, but I'm not sure it's that. 

9 But I'll tell you what, Mr. Piuze. I will 

10 hold on to this — I'm going to mark it also, just so that 

11 I don't loose track of it, as exhibit number — hold on 

12 for a second — 195, calling it a Shook Hardy memo. 

13 

14 (Exhibit No. 195 was marked for identification) 
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MR. PIUZE: Can we tell the jury that Shook Hardy 
used to be the lawyers in this case at one — they're still 
officially co-counsel? 

THE COURT: No. We're not going to tell them that. 
They don't need to know the law firms for anybody. 

And then what I'm going to do during the next 
break, Mr. Piuze, I'm going to look at your memo on the 
crime fraud exception and then compare it to this, and then 
gone from there. Okay. 

MR. PIUZE: Yes. Are we through? 

MS. WILKINSON: No. One more. Last one, your Honor. 

It is PX499. And just for the record, I didn't 
generate all these exhibits, I'm sorry for taking so much 

of the Court's time, but I know we all tried. 

THE COURT: All right. 

MS. WILKINSON: These are notes that says: "Notes of 
a meeting of committee of general counsel held on September 
10th, 1981." I can't tell — 

THE COURT: General counsel from all the different 
companies? Or general counsel — 

MS. WILKINSON: It says — again, it lists some 
names, it doesn't list all the companies, but it says "Notes 
of meeting of committee of general counsel held on September 
10th, 1981." 

It's not clear who wrote this, so we have 
that problem. I don't — it's also marked "Privileged 
and confidential," and, again, I think there's foundation 
problems, privilege problems, relevance, and, of course, 
prejudice. 

THE COURT: Let me see it, please. 

MS. WILKINSON: Oh, yes. I'm sorry. 

(Pause in proceedings) 

MR. PIUZE: It's gone. 

MS. WILKINSON: Thank you. 

Thank you. We're done, your Honor. 

THE COURT: Okay. Tell the jury we're going to 
take five minutes because everybody has been working since 
a quarter to eight. 

(Recess taken) 
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9 

10 (The proceedings recommenced in open court, 

11 in the presence of the jury, as follows:) 

12 

13 THE COURTROOM ASSISTANT: Everyone rise, please, 

14 and face the flag. 

15 In the presence of the flag of the United 

16 States, emblem of the Constitution and of freedom and 

17 justice for all. Department 324 of the Superior Court of 

18 the State of California, for the County of Los Angeles, 

19 is now in session. The Honorable Victoria Chaney, Judge, 
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presiding. 


20 

21 Please be seated and come to order. 

22 THE COURT: Back in the matter of Roller versus 

23 Philip Morris, BC261796. The record should reflect that 

24 all 12 jurors and the four alternates are present. 

25 Mr. Piuze is here for plaintiff; Mr. Gardner 

26 and Ms. Wilkinson are here for defendant. Dr. Lewis is 

27 present. 

28 Dr. Cummings is present on the witness stand. 
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1 attorneys here, they're very experienced, they're very good 

2 at making succinct arguments and making sure the record is 

3 clear and helping me understand where the document is going 

4 to — the purpose of the document and the background of the 

5 document, which are things that I need to know before I can 

6 even let Dr. Cummings, or any witness, not just Dr. Cummings 

7 testify. 

8 And as I said before, this is my requirement, 

9 you can't put it on the attorneys, they're not doing 

10 anything other than following my rules. 

11 So, just so we're clear, I did mark a few 

12 numbers here, and I'm going to — I've gained a few numbers. 

13 Mr. Piuze, Ms. Wilkinson, I got a chance to 

14 look quickly at 196. That is going to be a July 27th, '83 

15 document from Sirridge, S-i-r-r-i-d-g-e to Newman, and my 

16 prior ruling, my tentative will stand. The document will 

17 not be coming in. 

18 Boy, I've been writing down the wrong number 

19 all — what is today's date? 

20 MS. WILKINSON: The 26th. 

21 THE COURT: Oh, well. 

22 MR. PIUZE: So does that change your ruling? 

23 THE COURT: Nah. Sorry. I've been writing down 

24 the 29th here, so I've got to straighten this out. 


Sir, you're still under oath. 

Again, I apologize for keeping you folks 
waiting. We actually started with the documents at a 
quarter to eight this morning. 

What we're trying to do is, rather than have 
issues as to every document that's going to come before you 
as the documents come in, which really breaks the flow, is 
to deal with all of the various issues, and there are many 
issues that involve documents that I need to deal with as 
a foundational issue before they can come in. 

So instead of running over to side bar every 
single time there's going to be a document, and I need to 
make sure for myself, this is not the parties that are doing 
it, it's my requirement, so don't think that one party is 
hiding the ball or pushing something that shouldn't be there 
or whatever, part of my duties are to make sure that there 
is a foundation that's suitable for every document, and 
that's part of my gatekeeping function. 

So, rather than having everybody come on over 
here every time there's a document, as you're going to see 
there's going to be a lot of documents this morning, I'm 
doing it with counsel ahead of time. The only problem is 
I don't always know how many documents are going to be at 
issue and the types of potential problems there might be 
with every document. 

So, I made counsel come in extra early this 
morning and work on it, and we did work very diligently, 
as I told you before I'm really lucky to be working with the 
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25 MS. WILKINSON: Wishful thinking, your Honor. 

26 THE COURT: You wish, hmmm? 

27 All right. So 196, the tentative stands. 

28 And when you get a chance, I want to talk later 
7282 

1 about the one I took under submission before. I need some 

2 more information. 

3 All right. So, folks, for those of you who 

4 are helping me keep track of numbers, the next free number 

5 up is 197. And again, I apologize, but I think it's better 

6 than breaking up things. And I'm sorry I can't always gauge 

7 how long it's going to take. 


With that, Mr. Piuze, the clock is running. 
MR. PIUZE: It is. 


10 


THE 

COURT: It is. 

11 




12 



KENNETH MICHAEL CUMMINGS, Ph.D., 

13 



having been previously duly sworn, was 

14 


examined and testified further as follows: 

15 




16 


MR. 

PIUZE: Good morning. 

17 


JURY 

RESPONSE: Good morning. 

18 


THE 

WITNESS: Good morning. 

19 




20 



DIRECT EXAMINATION (CONTINUED) 

21 

BY MR. 

PIUZE: 

22 


Q. 

Let's hear about your educational background. 

23 

please 

Start with college. 

24 


A. 

I have a Bachelor's of Science from Miami 

25 

University 

in Ohio. So the other Miami. 

26 


Q. 

So they didn't have a very good football team? 

27 


A. 

Actually, when I was there they were 

28 

undefeated. 

so they've gone downhill since I left college. 

7283 




1 But at any rate, my degree was a Bachelor of Science in 

2 Health Education. I was trained as a teacher to go out 

3 and teach health education. 

4 Right after I finished that degree I had 

5 applied to the School of Public Health at the University of 

6 Michigan, and enrolled in their Master's in Public Health 

7 Program, and I received a Master's in Public Health, and 

8 then continued in their Ph.D. program and received a Ph.D. 

9 from the University of Michigan in Health Education, Health 

10 Behavior, actually, the department was the Department of 

11 Health behavior. And that's my educational background. 

12 THE COURT: One second. 

13 Mr. Piuze and Ms. Wilkinson, the boss over 

14 here told me that I don't know up from down and that I 

15 have marked 195 and 196 and they are both the same memo. 

16 Okay. I'm seeing things. 

17 So, I guess — 

18 MS. WILKINSON: Does that mean the new number 

19 available is 196? 

20 THE COURT: Yeah, 196. 

21 MS. WILKINSON: Just for the record, then, your 

22 Honor, that means that 195 was your prior ruling? 

23 THE COURT: Yes. And I apologize to everybody. 

24 It's hard to keep track of all of these things. So. . . 

25 I have some very positive aspects to my 

26 personality and to me, and I have some ones that — I 

27 am not really good at keeping track of numbers. I work 

28 very hard at it, but I fail miserably. But fortunately 
7284 
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1 the so-called boss over here is real good at it. 

2 I apologize, Mr. Piuze, 

3 MR. PIUZE: That's all right, your Honor. My boss 

4 is conferring with your boss. 

5 THE COURT: Okay. 

6 Q. BY MR. PIUZE: What year did you get your 

7 Ph.D.? 

8 A. 1981. 

9 Q. Tell the jury your occupational history, 

10 please. And it doesn't have to start at the supermarket 

11 boxing groceries, but someplace, whatever is relevant during 

12 your advanced degrees or after that, please. 

13 A. Well, I did box groceries, by the way, so — 

14 but with my education, I basically taught at Wayne State 

15 University, while I was finishing my Ph.D., at the 

16 University of Michigan. 

17 I had various scholarships when I was at 

18 Michigan, doing my work, which helped me go to school, 

19 and still eat food, but as I was finishing around 1979, 

20 '80, as you're writing your dissertation I was able to 

21 get a job as an instructor at Wayne State University, taught 

22 there for the two-year period, and then left and was offered 

23 a job, actually when I finished my Ph.D., at Roswell Park, 

24 and I started at Roswell Park in 1981 and I've been there 

25 ever since. 

26 And I've risen up the ranks there; I started 

27 as Assistant Research Scientist there and became a Research 

28 Scientist, now I'm referred to as a Senior Research 

7285 

1 Scientist. We're a research institution, so this is like a 

2 university: Assistant Professor, Associate Professor, Full 

3 Professor. And so I've gone through that range, and I'm 

4 also a chairman of the department; I've run the Institute's 

5 prevention program — 

6 Q. Let me stop you for a second, please. I 

7 apologize. I just want to break this up in digestive 

8 chunks. 

9 A. Sure. 

10 Q. You're the chairman of what department? 

11 A. I'm currently the Chairman of the Department 

12 of Health Behavior. 

13 Q. Now, is Roswell — tell me the full name one 

14 more time of Roswell Park? 

15 A. It's Roswell Park Cancer Institute. It used 

16 to be known as Roswell Park Memorial Institute, and then 

17 changed the name a few years ago when some of the funding 

18 structure changed. 

19 We went from a public institution, a division 

20 of the New York State Health Department, to a quasi-public 

21 institution that reports to a board of directors. We get 

22 money from New York State, so they help subsidize the 

23 operation, but a large part of the operation Is subsidized 

24 through patient revenues, because we are a hospital, 

25 and research grants; we have about $50 million of research 

26 grants that come into our institutes. 

27 Q. Okay. Thank you. 

28 So, from yesterday I got the the number 102 

7286 

1 in mind, is 102 years old, and for most of its 102 years 

2 it was a division New York State Department of Health? 

3 A. That occurred In the 1940s where the New York 

4 State Health Department, state government basically, you 

5 know, funded It. Prior to that time it had been funded as 


http://legacy.library.ucsf.£dy/tE€l/u\/riG5aOG/pdfidustrydocuments.ucsf.edu/docs/tmxd0001 



7 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

7287 
1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

7288 
1 

2 

3 

4 

5 

6 

7 

8 
9 

10 


a private institution. 

Q. So — sorry. So, for roughly half of its 
hundred years, it was a division of the New York Department 
of Health? 

A. Right. And it was created by a gentleman 
by the name of Dr. Roswell Park. So there was actually 
a doctor that created the Institute. 

Q. Thank you. 

Now, is that Cancer Institute currently 
affiliated with any educational institution in New York? 

A. Yes, it is. 

Q. What? 

A. The State University of New York at Buffalo, so 
the University of Buffalo, and most of the senior scientists 
have academic appointments; we have a training program at 
Roswell Park where we grant degrees to students who come 
there, these are graduate degrees, and that's through the 
University of Buffalo. 

Q. So you have some sort of academic standing 
over at State University of New York at Buffalo? 

A. Yes, I do. 

Q. What is that? 

A. I'm a professor. 

Q. What are you a professor of? 

A. My appointment is in the Department of Social 

and Preventative Medicine in the medical school, so I'm 
basically a professor in the medical school. 

Q. What is it that you're trying to prevent over 
there? Or what is it that you're teaching people to try 
to prevent, hopefully? 

A. Well, my specialty is in cancer prevention. 

Q. And in cancer prevention, what is it that 

you concentrate on teaching people how to prevent cancer? 

A. Tobacco. So it's tobacco prevention, 
cessation, tobacco epidemiology, those are all areas that 
I have basically concentrated, although I publish and do 
other areas of cancer prevention, such as screening, for 
now, and I have supervised people in the area of chemo 
prevention, other areas of cancer epidemiology, occupational 
issues; genetics is now becoming a big part of the cancer 
area, so we have people who are doing work in that area. 

Q. Thank you. 

You said tobacco epidemiologists. I'll tell 
you that we've had an epidemiologist testify here in video 
tape. I'm sure you've heard of Richard Doll? 

A. Yes, I have. 

Q. And what's a tobacco — this is you now, what's 
a tobacco epidemiology, please? 

A. Well, tobacco epidemiology, in my definition of 
it, is somebody that looks at, you know, basically patterns 
of use of tobacco, who smokes, what age people start to 

smoke, what factors influence smoking, smoking cessation, 
and then the consequences of using tobacco products in 
terms of the health risks that are associated with it. 

Q. Thank you. 

I've got a C.V. of yours here. Did you take a 
look at it and tell me it's pretty up to date? 

A. (No audible response.) 

Q. Have you done that recently? 

A. Oh. Yes. Yes. It is up to date. 

Q. Is one of the things that you do as a 
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researcher, is publish the results of your research? 

A. Yes. 

Q. Do you do that frequently? 

A. Yes. It's a requirement of our job. 

Q. And currently. 

A. Yes, I do. 

Q. In the last, let's say, year, let's just 
say from roughly July of '02 until now, roughly how 
many scientific papers have you published that deal 
with tobacco/cancer-related issues? Round numbers. 

A. Well, probably ten to twelve. 

Q. Do you have active research going on right 

now having to do with tobacco/cancer-related issues? 

A. Quite a bit, yes. 

Q. Do you have people working under you that are 
researching for you, too? 

A. Yes, I do 

Q. Are you an Associate Research Professor at 

the Department of Experimental Pathology and Epidemiology? 

A. Yes, I am. 

Q. What is the Department of Experimental 

Pathology and Epidemiology, please? 

A. Well, that's another division in our graduate 
school, this is the division at Roswell Park, and I hold 
a position of Associate Professor there, and so we train 
students, these are primarily students interested in 
molecular basis of disease, so people with backgrounds in 
cell biology. A good share of these people are students 
that go on to medical school or become interested in doing 
cancer research. 

Q. Almost there now. 

Are you also an Associate Professor at the 
State University of New York at Albany, as opposed to 
Buffalo? 

A. Yes, I am. 

Q. In what, please? 

A. This is in health policy, and this is the 

School of Public Health that was created a few years ago, 
affiliated with the New York State Health Department, and 
they have a division at the University of Buffalo, they 
have an agreement, so students can take our courses, and 
there are actually only a handful of faculty who are 
actually qualified through the university, you know, the 
State University of New York at Albany to do that, I'm one 
of those faculty, and so people taking my course can get 
credit if they're enrolled in the program at Albany. 

Q. I'd like to finish up the topic of conversation 
that we were on yesterday that has to do with — before I 
come back to this. 

A. Sure. 

Q. — that has to do with smoking cessation. 

You told us yesterday that of the people that 
have come to your clinic over the course of a long period 
of time, 20 years, I forget how long it is — 

A. 21 years. 

Q. 21 years. You've got, at the end of a year, 
a 20 percent success rate as far as smoking cessation. 

Did I hear that right? 

A. That's right. 

Q. And that if you follow these people beyond 

that one year, does that rate get better or worse? 
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16 A. Well, it depends on how you calculate the rate, 

17 but if you — because some of those people who fail in that 

18 year will eventually quit. But it's true that some of those 

19 people who you get out of a year and you call them back in 

20 five years will be smoking again. 

21 In fact, we just got a grant to follow up 

22 everybody who has been through our program to look at their 

23 smoking status, and we're going to be doing some studies 

24 on genetic factors actually related to addiction to see 

25 if the people who have been able to quit and stay off 

26 are different in terms of genetic factors. 

27 Q. All right. Thank you. 

28 Now, do you believe that the people that 
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1 MR. PIUZE: Sure. Sure. 

2 Q. You're keeping statistics on your own people 

3 that come through your door. What do you know about people 

4 that don't come through your door? 

5 I don't want to know the end-result answer 

6 right now, I want to know how you know it, what you studied, 

7 how you keep that, et cetera. 

8 A. I've led some of the largest studies done on 

9 population rates of quitting in the country, probably the 

10 largest study funded by the National Cancer Institute, and 

11 I am the PI on the grant — 

12 Q. What's a PI? 

13 A. Principal investigator. That means you lead 

14 the studies. 

15 And I have followed a group of study, started 

16 with 20,000, continue to follow them, and have gotten 

17 lots of money from the NCI to do this work. So we have — 

18 that's a representative — they were selected to be a 

19 representative sample of the population, and looked at, you 

20 know, the rates of quitting, the rates of relapse back to 


have come to your clinic over the course of years are 
representative of smokers in general who try to stop 
smoking? 

MS. WILKINSON: Objection, foundation. 

MR. PIUZE: You know what, your Honor? Let me 
withdraw the question and I can move it faster by doing 
it differently. 

THE COURT: Fine. 

Q. BY MR. PIUZE: All of the people you're talking 
about have voluntarily come to your clinic, knocked on your 
door, said please let me in, I want to stop smoking, please 
let me try to do it here. 

A. Correct. 

Q. If you compare these people that have taken 

that step to you, asked for your help, to the population as 
a whole of people who are going to try to stop smoking, do 
you have an opinion as to whether the stop smoking rate is 
greater or lesser or the same for the people that went to 
you and knocked on your door and asked for your help? 

A. Yes, I do. 

Q. What's your opinion? 

A. It's greater. 

MS. WILKINSON: Your Honor, I'm sorry, 
objection. 


Same 


MR. PIUZE: Don't be sorry. 

MS. WILKINSON: Same objection, foundation. 

THE COURT: Do you want to lay a foundation, 

Mr. Piuze, that he is able to make that determination? 
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smoking, in other words, those who quit and go back, those 
who quit and stay off, and all of the various factors that 
might be related to who eventually succeed, and I've been 
able to calculate things like how many people actually 
out of the group quit on an average annual basis. 

Q. Thank you. 

So as far as people who have not come to your 
clinic, the way you know the success rates, their success in 

quitting is because you've studied it through the National 
Cancer Institute for the National Cancer Institute? 

A. Yes. And I have other studies that I've done, 
as well. But that was just one example. So we've done many 
studies of that type. 

Q. Okay. Now, what is the quit rate for people 
who are attempting to quit generally? Not those people that 
come knocking on your door, but just the general population 
that says: I'm going to try to quit smoking now. What's 
the success rate? 

A. Well, what you find when you survey a group 
of smokers, it's about a third will report that they've 
tried to quit in the last year, and of that third about 
one in nine, by our estimate, are successful in quitting, 
in other words, they're off of the cigarettes, and the 
definition that we've used in our studies is off six months 
or more since the time that we called them. 

So, six-month quit rate basically, and it works 
out to about three percent, three to four percent on average 
is the annual quit rate. 

Q. So, does that mean that 96 to 97 percent of 
the people out there in the population that try to quit 
fail? 

A. That means that for every nine people that 

tried to quit in a given year, only one is successful. 

Eight are failures. 

Q. Okay. 

MS. WILKINSON: Your Honor, I have an odd objection. 

Can I ask Mr. Piuze maybe? 

THE COURT: Sure. 

(Sotto voce discussion held between counsel) 


6 


MS . 

WILKINSON: Your 

Honor, I don't know if 

— 

7 


MR. 

PIUZE: It's no. 

There's no problem. 

There is 

8 

no 

problem. 

Sure. 



9 


THE 

COURT: Is there 

an objection pending? 


10 


MS . 

WILKINSON: I think Mr. Piuze is going 

to resolve 

11 

it. 





12 


MR. 

PIUZE: Not yet is the answer. 


13 


MS . 

WILKINSON: Well 

— 


14 


Q. 

BY MR. PIUZE: 

Dr. Cummings, what's the annual 

15 

quit rate? 




16 


A. 

The annual quit 

rate, if you take all 

smokers, 

17 

is 

about three to four percent a year. That's how 

many 

18 

out 

of our 

group of smokers. 

all the smokers, about three 

19 

to 

four percent a year are successful in quitting. 


20 


Q. 

But, not all of 

them try quitting. 


21 


A. 

That's right. 



22 


Q. 

If you take the 

ones who try quitting 

, if it's 

23 

one 

in nine, sounds like 11 

percent to me. 


24 


A. 

That's right. 



25 


Q. 

All right. So, 

for those people that 
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decide to try quitting in a given year, if 11 percent 
are successful, 89 percent are unsuccessful. 

A. That's right. 

Q. All right. Of the whole population of 
smokers out there, those who try to quit and those who 
don't try to quit that year, you get three to four percent 
of all the smokers quitting in at least six months in a 
given year. 

A. That's what our study shows, yes. 

Q. Okay. Thank you. 

So, to come back to the take-off question, 
your success rate and your smoking cessation program over 
the course of 21 years is roughly 20 percent successful, 

80 percent unsuccessful; right? 

A. Correct. 

Q. From your studies in the general population 

of those who try to quit, the success rate is half of that, 
roughly. 

A. That's right. 

Q. In other words, in round numbers, 10 percent 
succeed, 90 percent fail. 

A. That's right. 

Q. Do you have any kind of — based on your 
studies that you've done, do you have any kind of opinion on 
how many times on average it takes before someone who wants 
to quit, tries to quit, how many times it takes before they 
finally succeed? 

A. Yes, I do. 

Q. What? 

A. Well, most people report making multiple quit 

attempts, four to five on average for the people who quit, 

but at any point in time — I should also say of that 
three percent that we count as quitting, some of those 
people, since we've been following them for 13 years, 
will be smoking again the next year we call them back, 
even though they had quit at the time that we called them 
and would count them as a non-smoker. It doesn't mean 
they will never go back to smoking. 

And so actually you get three percent who 
quit, but you actually get about three percent who relapse 
back. So it's almost a wash in terms of the number of 
people quitting. 

Q. Based on your experience in that smoking 

cessation clinic for 21 years, and based on your research 
that you've done — and the Cancer Institute is part of 
the federal government? 

A. Yes, it is. 

Q. Some of the research that we helped fund? 

A. That's right. 

Q. Do you have an opinion about exactly how hard 
it is for heavy smokers to quit smoking? 

A. Yes, I do. 

Q. What? 

A. It's very hard for them to quit smoking. 

Our study in particular looked at heavy 
smokers. In fact, in our study we over-sampled the group 
of heavy smokers to follow, and the amount that somebody 
smoked, when we started this study in 1988, is among the 
most — strongest predictors of who is going to be off 

cigarettes 13 years later when we followed them up in 
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2 2001 . 

3 So, amount smoked, timed their first 

4 cigarette in the morning, which is another marker 

5 of nicotine dependency, was also a strong predictor. 

6 Q. So, would it be fair to say that the more 

7 someone smokes, the less likely it is that they can 

8 successfully quit? 

9 A. It would be fair to say that. That's our 

10 conclusion from the data. 

11 Q. So what if I said two packs a day. What 

12 does that qualify? 

13 A. That would be considered a heavy smoker. 

14 Our definition was smoking 25 or more 

15 cigarettes per day. Anybody above that was considered in 

16 the heavy smoker group, anybody below that was considered 

17 either light to moderate. 15 to 24 cigarettes or under 15 

18 was considered a light smoker. Those were just definitions 

19 or labels that we placed on it. 

20 Q. What about if someone had their first cigarette 

21 within five minutes of waking up in the morning; where on 

22 the scale does that put them? Someone who has got a good 

23 chance of quitting? Bad chance of quitting? Real bad 

24 chance of quitting? What? 

25 A. Real bad chance of quitting. Smoking within 

26 30 minutes of waking up, many smokers that I see in my 

27 clinic tell me they have a cigarette in their mouth before 

28 they plant their foot on the floor first thing in the 
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1 morning, so they're smoking right away. It reflects the 

2 need to get the nicotine right away in the morning because 

3 you're gone six-, eight-hour sleeping deprived of nicotine, 

4 and you do see patterns, people smoking just before they 

5 go to bed at night to have that cigarette to get their 

6 nicotine, smoking first thing in the morning, a little bit 

7 more frequent smoking in the morning, these are some of the 

8 characteristics, but that particular measure, smoking within 

9 30 minutes or after thirty minutes does distinguish who is 

10 successful in quitting, and those who smoke first thing have 

11 lower success rates. 

12 Q. Okay. Then to button up this little area, 

13 if I gave you a hypothetical person who has been smoking 

14 a couple of packs of cigarettes a day for a long time and 

15 then smoking a pack a day or more at least for like 40 

16 years, and this hypothetical person had his first cigarette 

17 every day within five minutes of waking up, is that the kind 

18 of person that your studies have shown has a real tough time 

19 stopping smoking? 

20 A. Yes, it is. 

21 Q. Thank you. 

22 Here's a slightly new subject. Have you 

23 been engaged to do research by various branches of — 

24 let's just start with the federal government to start 

25 with, by various branches of the federal government, 

26 having to do with not just success in quitting, but the 

27 attitudes, backgrounds, characterizations of smokers so 

28 that people could think about how to get them to stop 
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1 smoking? 

2 A. Yes, I have. 

3 Q. How many — in round numbers, how many 

4 studies either have you run, have you been involved in, 

5 or are you currently doing right now, where just based 

6 on federal grants from some division of our government 
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you've been asked to look into this? 

A. Well, I've had lots of grants. You know, 
a lot of my research, almost all of it, has focused on, 
in addition to looking at quitting, some of the correlates, 
such as what people know about smoking, what they believe 
about smoking, and how that might relate to their ability 
to quit, starting smoking, because I've done studies also 
on the issue of starting, but — so virtually all of my 
studies have looked at this to some degree. 

I have several studies in progress right 
now, very specifically focused on trying to educate 
smokers and look at the effects of that education on 
their beliefs, the knowledge and the effects on their 
ability to quit. 

Q. Okay. So just give us a ballpark. 

10 studies? 20 studies? 120,000 studies? 

A. Over my career? 

Q. On these issues, yes. 

A. I'd say at least a dozen. 

Q. Now, the people who you're studying, are 
they people just from the New York State area? 


A. 


No. 


Q. How do you get involved with studying smoker 
attitude, beliefs, things like that, outside of the New York 
State area, please? 

A. Well, the particular study, like the Commit 
Study, which was this large 20,000-person cohort study 
that we did, was done in 20 U.S. communities, and that 
was set up by the National Cancer Institute. They 
wanted a study to look at smoking behavior in smokers 
in representative communities around the United States. 

I have an international study ongoing right 

now that I — 

Q. I'd like to keep it in the U.S. 

A. Okay. 

Q. That's one thing I would like to do. 

A. I've done studies of population surveys 

that are intended to look at the representativeness 
of smokers in the population, so we've gone out and 
hired survey firms that can do the sampling to capture 
a representative sample of smokers. 

So, it depends on the objective of the 
study. Some of those objectives have been to represent 
the population as a whole. I've also analyzed data that 
exists from other studies that are done by the federal 
government to look at, you know, smoking behavior, and 
those studies typically are representative samples of 
a larger population outside of New York State. 

Q. All right. Thanks a lot. 

So in addition to going out and doing your 


own studies, surveying people, however it's done, and 
I'm not going to get into that now, I hope, the government 
has paid you and your team to analyze raw data that other 
people have developed? 

A. Yes, they have. 

Q. So what's the bottom line on all this? 

What is it that you're looking for? Who smokes? Or how 
to get them to stop smoking? Or why they're smoking? 

Or what? 

A. All of those things. 

Some of the studies, the objective is to 
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basically see whether smokers are knowledgeable about 
certain aspects of smoking, and the purpose of that in 
my area in health education is to identify areas where 
there are knowledge gaps and see if those knowledge gaps 
can be filled in. 

So you want to find out who has the knowledge, 
who doesn't, what are the gaps, and then develop, you 
know, execution strategies to try to fill in those knowledge 
gaps. 

In the other instances, some of 
the studies are very directly aimed at executing 
interventions to try to change smoking behavior through 
training doctors, doing programs at work sites, mass 
media campaigns, combinations of those things, the effects 
of certain policies, like warning labels, like taxes on 
cigarettes, those kinds of things, and what effect it has 
to people's purchase habits, smoking behavior, how that 

varies by different categories, young, old, poor rich, 
heavy smoker, light smoker. 

Q. Okay. Now I'm getting away from the 
federal government here for a minute. 

Are you involved in State of California — 
even though you're from Buffalo, are you involved in 
State of California smoking control projects? 

A. Yes. 

Q. What? 

A. I chair, actually co-chair a committee, 

a task force that's been put together by the Department 

of Health to oversee the evaluation of the Tobacco 
Control Program here in the State of California. 

That program was initiated in the late 
1980s, and I served as co-chair from the early '90s, 
and continue to serve in that role. We meet basically 
as an advisory committee to the Department of Health, 
usually meet once or twice a year. 

I also have served on grant review 
committees for the State of California, because they have 
a granting program for investigators in the state and they 
bring in people from outside to evaluate the proposals for 
funding. 

Q. So our Proposition 99 money here, you get a 

say on where it goes and who is going to do what research 
with it. 

A. I have had a say in some of that, yes. 

Q. Fair enough. 

Is there a gap having to do with knowledge 
and understanding of tobacco, smoking, and risks between 
the general population and heavy smokers? 

MS. WILKINSON: Objection, your Honor. 

Excuse me. I'm sorry. 

MR. PIUZE: Which your Honor? 

MS. WILKINSON: Both. Whoever will rule my way. 

JUDGE LITCHMAN: My apologies. 

MS. WILKINSON: I'm sorry, your Honor. 

THE COURT: Yeah, you have an objection? 

MS. WILKINSON: Yes. To the current question asked. 

THE COURT: Okay. Hold on. Where are my glasses? 
There they are. 

All right. And your objection is no 

foundation? 

MS. WILKINSON: That, and also relevance. Here, 
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17 this matter, Mr. Reller, 

18 THE COURT: The objection is noted and overruled. 

19 Thank you. 

20 Answer the question. 

21 THE WITNESS: In my experience, no, there is not a 

22 gap between heavy smokers and light or moderate smokers. 

23 That's not been a strong predictor of some of the knowledge 

24 areas that we've looked at. 

25 Q. BY MR. PIUZE: Heavy smokers and non-smokers. 

26 A. Between heavy smokers and non-smokers, yes, 

27 there is a difference. 

28 Q. And without — I've got my eye on the clock 
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1 here, and I've also got my mind on a plane ticket you 

2 may have, so without going into tremendous background 

3 detail, what would that gap be, please? 

4 A. Well, non-smokers tend to be much, much 

5 more aware and accepting of the belief that cigarette 

6 smoking causes disease compared to cigarette smokers, 

7 and so they tend to over — you know, cigarette smokers 

8 basically tend to underestimate the risk. Non-smokers 

9 and former smokers sort of fall in between. 

10 So, non-smokers are much more willing today 

11 when we survey them, to say yes, I accept the fact that 

12 smoking causes lung cancer; former smokers, you know, is 

13 next; and then — and then there's a significant difference 

14 when you look at this statistically, the smoker group is 

15 in the lowest category. 

16 Q. So if I somehow went out and — I know this 

17 is California and we don't smoke so much here as you do 

18 back in New York, but if I go out and grab a whole bunch 

19 of heavy smokers and put them over there, and a bunch of 

20 non-smokers and put them over here, is it your opinion 

21 that these heavy smokers over here don't have as much 

22 understanding of how bad tobacco is as these people that 

23 don't smoke? 

24 MS. WILKINSON: Same objections, your Honor. 

25 THE COURT: Overruled. 

26 Answer the question. 

27 THE WITNESS: On that basis, yes, in terms of this 

28 risk perception of the diseases, yes, I would say that 

7305 

1 they are — the non-smokers would be better informed. 

2 I think it's a little bit more denial on the part of 

3 the smoker group. 

4 Q. BY MR. PIUZE: Okay. What do you mean by 

5 that? 

6 A. I mean that smokers today often deny — you 

7 know, sort of rationalize that, yeah, yeah, I've heard 

8 about the smoking stuff, but it won't happen to me. 

9 And that's a very common thing that I hear. 

10 I'm at a cancer center, so I have people who come into my 

11 clinic who have had serious health problems from smoking, 

12 including cancer, and one consistent thing that I hear 

13 from these people is: I never thought this would happen 

14 to me. 

15 And that's one of the things that we try to 

16 overcome, actually, in terms of some of the messages that 

17 I give in my clinic to people before you have that, so they 

18 know the facts, and that's why we focus on the knowledge 

19 deficits that people have about cigarettes. 

20 Q. Okay. Now, in addition to your work in 

21 smoking cessation, and in addition to some of the research 
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22 that you've told us about, have you been active in the 

23 last — you're going to tell me in a minute, but the last 

24 five to ten years having to do with archiving, analyzing, 

25 reviewing vast amounts of tobacco industry documents that 

26 have come to light? 

27 A. Yes, I have. Very active. 

28 Q. Starting approximately when, please? 
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1 A. Well, 1997. I wrote a grant to the 

2 National Cancer Institute which was funded to study 

3 internal marketing documents from the cigarette companies. 

4 Q. Why? 

5 A. Well, the subject was on the topic of marketing 

6 to youth. 


7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

7307 

1 

2 

3 

4 

5 

6 

7 

8 


MS. WILKINSON: Objection, your Honor. And this is 
something we've talked about repeatedly. 

THE COURT: We're not talking about marketing to 
youth issues, folks. 

MR. PIUZE: That one is gone. 

THE COURT: You're to disregard that. 

MS. WILKINSON: Your Honor, I need a side bar. 

Mr. Piuze? 

THE COURT: No. The jury will disregard that 
response. 

Don't you ever mention those words again. 

They have no relationship to this trial. 

Do you understand that? 

THE WITNESS: Okay. 

THE COURT: Go ahead. 

Q. BY MR. PIUZE: That one is gone. But I do 
want you to testify to the jury about why you wanted to 
study tobacco industry documents. Okay? 

A. Sure. 

Q. Go ahead. 

A. Well, they related to my research in 

understanding the factors that influence people's smoking 

behavior, including quitting, their knowledge, and 
certainly as these documents became available, you know, 

I was reading them and thought they were very informative, 
and basically outlined a grant to try to collect them and 
see, in a systematic way, whether some of the documents, 
well, the document compilation, was pointing in certain 
directions that would help inform efforts to educate 
smokers. 


9 We thought we could learn from the marketing 

10 strategies outlined in the industry documents how to better 

11 educate smokers about the harmful effects, which is what 

12 I do for my living. 

13 MS. WILKINSON: Your Honor, I'm going to move to 

14 strike the last few sentences of this witness's answer. 

15 It's nonresponsive and it's also irrelevant. 

16 THE COURT: Sustained. The jury will disregard 

17 the last two sentences. 

18 Q. BY MR. PIUZE: So, did the National Cancer 

19 Institute fund your grant and tell you to go ahead and 

20 study tobacco industry documents? 

21 A. Yes, they did. I received funding in 1998 for 

22 that study, it started then, and then I have subsequently 

23 received another grant from the National Cancer Institute 

24 to continue that work, on a separate topic, in the year 

25 2000, and I have received just recently another grant from 

26 a foundation to continue that work. 
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27 Plus I have worked with other investigators who 

28 also receive grants and were doing — we have subcontracts 
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1 from other investigators doing this, so we have quite a 

2 large operation of research focused on tobacco documents. 

3 Q. All right. Since — well, tell me the year 

4 again that you started? 

5 A. Started the research actually in 1998. First 

6 grant was written in '97. 

7 Q. Since 1998 right up until the present, have 

8 you supervised in some way a team of people who have been 

9 involved in analyzing, archiving, and making data bases 

10 on internal tobacco industry documents? 

11 A. Yes, I have. 

12 Q. How many documents are we talking about here? 

13 A. In total at this point, probably around 50 

14 million pages of documents. So you're talking — you know, 

15 an average document, some of them are hundreds of pages, 

16 others are a page. So in rough terms, you know, I'd be 

17 guessing, but maybe 20 million documents probably out of 

18 that group. 

19 Q. Okay. Where do you get them? 

20 A. Well, some of the documents we've gotten 

21 from the Internet because they were placed on the Internet. 

22 In fact, our group helped create a way of searching on the 

23 Internet, have worked with helping structure that for other 

24 investigators in the field. So that's a large share of the 

25 documents. Because the different companies were required 

26 to put their documents up on the Internet. 

27 MS. WILKINSON: Your Honor, I'm going to object again 

28 to that answer. 
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1 THE COURT: The jury will disregard the last answer 

2 as to how the documents. Those aspects are not relevant and 

3 you're not to use — discuss that. 

4 Folks, the origins and sources of the documents 

5 are not relevant to this trial. Our focus here is on 

6 Mr. Roller and on Philip Morris's alleged liability towards 

7 Mr. Roller. That's it. 

8 So, what might have happened in other courts 

9 and other actions and other places, other agreements, 

10 have nothing to do with this case, and you can't consider 

11 anything — like we talked about before, don't look at the 

12 newspapers regarding other cases, that kind of thing. You 

13 can't consider that here. 

14 You all understand that? 

15 JURY RESPONSE: Yes. 

16 THE COURT: Okay. 

17 Go ahead, Mr. Piuze. Why don't you repeat it 

18 again. 

19 Q. BY MR. PIUZE: I'm going to ask you a series 

20 of leading and narrowly-focused questions here to get us 

21 over this. 

22 A. Okay. 

23 Q. Have the American tobacco companies taken most 

24 of their internal documents and stuck them on the Internet, 

25 whether it's up — I don't even know where it is, but 

26 wherever it is, have they stuck it there? 

27 A. Yes. 

28 Q. And have tobacco industry agents, not the 

7310 

1 companies, but agents, and I've got in mind TIRC, CTR, TI, 

2 have those organizations also placed most of their documents 
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on the Internet? 

A. I would answer no. They have placed many 
documents on the Internet, and other documents, most have 
been turned over to the New York State Attorney General's 
Office, and through an agreement we have received those 
documents, and I have those documents in my possession 
at Roswell Park where we've been processing them as part 
of a grant that I have. 

Q. Okay. And so that's the next place I was 

going. 

In addition to the Internet, do you at your 
place have special access to certain documents that have 
to do with things that went on in New York State? 

A. Yes. 

Q. Okay. And have you been charged — I don't 
mean that in a negative way — but have you been asked by 
New York State government officials to catalog, archive, 
research and analyze these documents? 

MS. WILKINSON: Objection. Relevance to this case, 
to California. 

THE COURT: Overruled. 

I need you to lay a foundation that they are 
not just documents that deal with New York, though. 

MR. PIUZE: Yes. 

THE COURT: All right? 

You can answer the question, but then make 


sure that it's countrywide. All right? 

MR. PIUZE: Yes. I understand. 

THE WITNESS: The answer to the question is yes, 

I have been asked to scan, catalog and analyze those 
documents. 

Q. BY MR. PIUZE: And then the next question 
is, and I'm just trying to keep it narrow here, although 
those documents are in the possession now of you, and 
before you the New York State governmental authorities, 
were they New York-specific documents or were they documents 
that had to do with the TIRC, Tobacco Industry Research 
Council, CTR, Committee For Tobacco Research, TI, Tobacco 
Institute, dealings around the country? 

A. They deal with the dealings around the country. 
They are not specific to New York State. 

Q. So besides documents put on the Internet 

by the companies and their agents, and in addition to 
the documents that you've been asked to work with by the 
officials of the New York State government, are there 
any other sources of documents that you're cataloging, 
analyzing, reviewing and doing all that stuff with? 

A. Yes. 

Q. What? 

A. It's a collection of documents that was put 

together in Guildford, England, in a warehouse, and there 
are investigators that we are collaborating with who are 
going to Guildford, making requests for the documents, 
and we've — they've been sent to Roswell Park and we've 

12 


helped process those documents for those investigators. 

MS. WILKINSON: Your Honor, I'm sorry, but I'm going 
to object again. I thought Mr. Piuze said he was keeping 
this to the United States, and he was just talking about 
England. 

THE COURT: I think this is just background right 
now as to what kinds of documents he's looked at, period. 
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8 But, Doctor, I want to caution you that I'm 

9 not interested in — generally it might be interesting to 

10 know what happened in England, but for the purposes of this 

11 case, I'm only in interested in what happened in the United 

12 States. 

13 Okay? 

14 THE WITNESS: Yes. 

15 Q. BY MR. PIUZE: And a lot of those documents 

16 in Guildford, England have to do with what's happening in 

17 the United States. 

18 A. Yes, they do. 

19 Q. You can see it's sensitive, so just keep your 

20 answers right down the pike here. 

21 All right. Any other sources of documents? 

22 A. No. Those are the main sources. 

23 Q. How many people have been working with you 

24 under these grants you've talked about, three of them, 

25 one private foundation and two NCI? 

26 A. Two NCI, one private foundation, and then 

27 I have I think two or three subcontracts with other 

28 investigators who were doing this work. 

7313 

1 Q. How many people are working with you doing 

2 that? 

3 A. Since we started this operation in 1998, 

4 I probably have had 20 different employees working for 

5 me. 
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Currently I have probably a dozen employees. 

I have librarians, I have people who are expert in handling 
documents in terms of scanning documents, and I have a 
lot of graduate students, who are a source of cheap labor, 
to help process a lot of these documents. 

Q. Cheap labor? 

A. Unfortunately that's the way we treat our 
graduate students. It's a way that they can eat and 
also finish their graduate work, much like I did. 

Q. Okay. Now, as a result of the research 
that you've been doing to date, just on this subject, 
and the only subject I'm interested in now is tobacco 
industry documents, have you been published any papers 
on that subject? 

A. Yes, I have. 

Q. Approximately how many? 

A. Probably six different papers. 

Q. All right. Are there more in progress? 

A. Many. I've done many presentations on some 

of our ongoing work, as well. 

Q. And the presentations would be to what kind 

of people? Government people? Academic people? Science 
people? What kind of people? 

14 

A. All of the above. For example, I gave a talk 
just last week at the National Cancer Institute updating 
other people doing research on tobacco documents. I've 
presented at national meetings, the American Society of 
Preventative Oncology based on some of our research, the 
Society for Nicotine Research— Research on Nicotine and 
Tobacco was another forum where I presented some of our 
work. 


9 

Q. 

Okay. Thank you very much. 

10 


Do you know Dr. Pollay? 

11 

A. 

Yes . 

12 

Q. 

I guess I asked that you yesterday; right? 
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13 A. Yes. 

14 Q. All right. Let me just tell you, so I can 

15 give you a starting point, I don't want to go back over 

16 stuff that Dr. Pollay testified here about the Hill & 

17 Knowlton document collection and somewhat about the Tobacco 

18 Industry Research Committee, and the very last documents 

19 that he was shown that he discussed with the jury I think 

20 had "TI" on them, and they were dated I believe 1959 if 

21 I'm not mistaken. 

22 Now, what is TI please? 

23 A. Tobacco Institute. 

24 Q. What is the Tobacco Institute, please? 

25 A. Well it's a public relations trade organization 

26 that was created in 1958, and it basically has been in 

27 operation for several decades, up until the late '90s. 

28 Q. Okay. Thank you. 

7315 

1 Did the Tobacco Institute at its creation 

2 in 1958 have any connection with the Tobacco Industry 

3 Research Committee, please? 


4 

A. 

Yes, 

it did. 


5 

Q. 

What? 



6 

A. 

Well, 

it had the same 

executive committee 

7 

which oversaw the 

organization; it 

had the same — a lot 


8 of the same people; Hill & Knowlton, which was involved 

9 with the TIRC, the Tobacco Industry Research Committee, 

10 was involved and had employees working with the Tobacco 

11 Institute; there were accounts with Hill & Knowlton 

12 actually for both organizations; it had the same oversight 

13 committee of lawyers, called the Committee on Counsel, 

14 between the two organizations; so it had — it had also 

15 shared a communications or sometimes referred to as a 

16 public relations committee that shared some of the same 

17 members. 

18 So they were linked at the hip in my opinion, 

19 in fact, were essentially the same organization, one 

20 with more of a public relations focus, being the Tobacco 

21 Institute. 

22 Q. Thank you very much. 

23 Now, again, inviting narrow answers to narrow 

24 questions now, did the Tobacco Institute go out of business 

25 sometime in the very late 1990s? 

26 A. Yes, it did. 

27 Q. Did the Tobacco Industry Research Committee 

28 go out of business sometime in the very late 1990s? 

7316 

1 A. Yes. 

2 Q. Did the Tobacco Institute personnel 

3 reconstitute themselves after that event? 

4 A. The exact personnel? I don't know. 

5 Q. Did many of the Tobacco Institute personnel 

6 reconstitute themselves as a group after the Tobacco 

7 Institute went out of business? 

8 MS. WILKINSON: Objection. Relevance. And we're 

9 talking about the late 1990s? 

10 MR. PIUZE: Yes. 

11 MS. WILKINSON: Relevance, your Honor. Based on an 

12 earlier ruling. 

13 MR. PIUZE: Your Honor, let me leave that for later? 

14 How's that? 

15 THE COURT: Thank you. Because I don't see the 

16 relevance right now. 

17 MR. PIUZE: Okay. I'll take it off the table, then. 
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18 Q. Have you tracked the budgets? In other words, 

19 under the grants that you've been given, is one of the 

20 things that you've done, to track the budgets of either the 

21 TIRC and/or the TI to see what the money was being spent 

22 for? 

23 A. Yes, I have. 

24 Q. Okay. Was more money spent for research into 

25 cancer and smoking, or was more money spent for public 

26 relations efforts? 

27 MS. WILKINSON: Objection, your Honor. Relevance and 

28 352. 
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1 THE COURT: Overruled. 

2 THE WITNESS: More money was spent on public 

3 relations than on research. 

4 Q. BY MR. PIUZE: And is it close, is it like 

5 51 cents on public relations and 49 cents on research, 

6 or is it more of a gap than that? 

7 A. More of a gap than that. 

8 Q. What's the relative ratio on public relations 

9 to research, please? 

10 A. Well, if you count, you know, you have to look 

11 at different time periods, but in the 1990s, my estimate is 

12 they were spending $3 on public relations for every dollar 

13 they were spending on research. 

14 Q. Taking the entire course of time, '58 up until 

15 the late '90s, let's make it '98 just to make it a 40-year 

16 span, what's the ratio? 

17 A. I would say two to one easily, if you lump it 

18 over that time period. 

19 Q. Now, have you and I spent a fairly significant 

20 amount of time going through boxes of documents trying to 

21 get them down to a manageable little group? 

22 A. We have. 

23 Q. I'd like to show you now — your Honor, can 

24 you tell me, please — 

25 THE COURT: The next number? 

26 196 is being renumbered because I didn't get 

27 that straight. 

28 Can we wait folks until 10:15 to take a break 

7318 

1 so we at least can have kind of a — an unbroken flow here? 

2 

3 (Jury nodding) 

4 


5 

MR. 

PIUZE: 

So the answer was? 

6 

THE 

COURT: 

196. 

7 

MR. 

PIUZE: 

196? 

8 

THE 

COURT: 

Uh-huh. 

9 


And 

what is 196 going to be? 

10 

MR. 

PIUZE: 

A March 17, 1961 press release from 

11 

the Tobacco Institute. 

12 




13 

(Exhibit No. 196 was marked for identification) 

14 




15 

Q. 

BY MR. PIUZE: And before I show the actual 

16 

press release, do 

you see that header over there, or side 

17 

bar? 



18 

A. 

Yes . 


19 

Q. 

Hill 

& Knowlton? 

20 

A. 

It says "From Hill & Knowlton," right. 

21 

Q. 

How 

often — if you can make an average. 

22 

how often 

did these press releases come out? 
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23 

24 

25 

26 

27 

28 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

7320 
1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 
27 


A. Frequently. Often whenever there was an 
article being published for a government report coming out 
having to do with smoking and health, there was typically 
a statement from the Tobacco Institute or TIRO, or later 
known as CTR, relating to the particular report or 
publication. This is one example. 


Q. Okay. Anyway, this one example here, 

what I'd like you to do, please, is just read the yellow 
highlighting, please. 

A. Sure. It says: 

"Washington. The Tobacco Institute Inc., 
today issued the following comment on the opinions 
expressed by Drs. Wynder and Day in their article 
published in the Journal of the American Medical 
Association." 

Q. And here's the comment that I've highlighted. 
Could you just read that please. 

A. "The repetition by Dr. Wynder of his 

firm opinions does not alter the fact that 
the cause or causes of lung cancer continue 
to be unknown and are the subject of continuing 
extensive scientific research by many agencies." 

Q. Okay. Thanks. 

I'm going to show you 197. 

THE COURT: And 197 is going to be what exactly? 

MR. PIUZE: A July 6th, 1961 press release from 
the Tobacco Institute. 

THE COURT: Thank you. 

(Exhibit No. 197 was marked for identification) 


Q. BY MR. PIUZE: And again, is this from Hill 
& Knowlton? 

A. Yes, it is. 


Q. Could you read the highlighted stuff, please? 

A. It says: 

"For the Tobacco Institute, July 6th, 1961. 
"Allen gives Tobacco Institute position on 
health scares. 

"The tobacco industry has an obligation to 
see that the public is not hoodwinked. 

"Mr. Allen said: 'We must learn to 

distinguish the real facts about tobacco from 
unjustified emotional campaigns based on the 
health scare technique - a technique that was 
not successful a hundred or three hundred years 
ago and, we are confident, will not be successful 
today.'" 

Q. And I'm showing you the bottom of this 
document now, please? 

A. "Mr. Allen said that the research in recent 
years has produced findings that weaken rather 
than support the claim that smoking is a major 
contributor to lung cancer." 

Q. All right. I'd like to show you document 
198 now. 

THE COURT: And 198 is going to be what? 

MR. PIUZE: A November 3, 1963 press release from the 
Tobacco Institute. 

THE COURT: Thank you. 
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(Exhibit No. 198 was marked for identification) 


28 
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1 Q. BY MR. PIUZE; And one more time, does this 

2 also originate over at Hill & Knowlton? 

3 A. Yes it did. 

4 Q. When did that stop, by the way? When did Hill 

5 & Knowlton and the Tobacco Institute separate? 

6 A. My assessment is sometime around 1968. 

7 Q. Okay. And same question about Hill & Knowlton 

8 and the Tobacco Industry Research Committee, TIRC; when did 

9 they separate? 

10 A. The Tobacco Institute and TIRC separated in 

11 1958, they became separate organizations, but still had 

12 Hill & Knowlton as holding accounts in both, and there 

13 were representatives in both organizations from Hill & 

14 Knowlton. 

15 Q. I must have asked a bad question. 

16 Did Hill & Knowlton separate from the TIRC 

17 around the same time it separated from TI? 

18 A. That's an interesting question because there 

19 was an individual — I would have to answer no. 

20 There was somebody who was the executive 

21 secretary who later became a vice president for TIRC, or 

22 later CTR, who was a representative from Hill & Knowlton, 

23 who remained with that organization for many years. 

24 Q. Okay. What was the person's name? 

25 A. William Hoyt. 

26 Q. Was William Hoyt once a public relations 

27 account exec? 

28 A. Yes, he was. 
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1 Q. And did Mr. Hoyt, who was a public relations 

2 account exec, become a senior official with the Tobacco 

3 Industry Research Committee, where he stayed for a couple 

4 of decades? 

5 A. Yes, that's true. And then later CTR. 

6 Q. Nothing against public relation execs, but 

7 this particular public relations exec, when did he separate, 

8 when did he leave the CTR, please? 

9 A. Mr. Hoyt I believe — I'd have to check 

10 exactly, but I believe it was in the early eighties that 

11 he left. '81 I would believe. 

12 Q. And how high exactly did he rise in the TIRC 

13 successor organization? 

14 A. I believe he was a president for a period of 

15 time, from the documents that I have he's listed as in the 

16 executive position, and they have a list of a limited number 

17 of executives that were involved, and he is one of them, and 

18 for a period he was executive secretary, a vice president, 

19 and for a period of time he was president of CTR. 

20 THE COURT: And this is where we're going to stop 

21 for a break. 

22 You are admonished that it is your duty — 

23 whoever has got the cell phone, if you'd turn it off and 

24 keep it off for the remainder of the hearing, please. 

25 You are admonished that it is your duty not 

26 to converse among yourselves or with in anyone else on 

27 any subject connected with the trial or express any opinion 

28 thereon until the cause is finally submitted to you. 

7323 

1 All right. I'll see you folks back here at 

2 10:30. That's 10:30, folks. 

3 
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10 PHILIP MORRIS INCORPORATED, ) 

a corporation, et al., ) 

11 ) 

Defendant(s). ) 

12 


13 I, TIMOTHY J. McCOY, CSR No. 4745, Official 

14 Reporter of the Superior Court of the State of California, 
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17 a full, true and correct transcript of the proceedings 
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